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This we claim for the true and accomplished lawyer, that is, for you
if you will truly follow the quest. As a painter rests on the deep and lumi-
nous air of Turner, or the perfect detail of a drawing of Lionardo; as ears
attuned to music are rapt with the full pulse and motion of the orchestra
that a Richter or a Lamoureux commands, or charmed with the modulation
of the solitary instrument in the hapds of a Joachim; as a swordsman
watches the flashing sweep of the sabre, or the nimbler and subtler play
of opposing foils; such joy may you n.nd iﬂ,?e lucid exposition of broad
legal principles, or in the conduct of a finely reasoned argument on their
application to a disputed point. And so shall you enter into the fellowship
of the masters and sages of our craft, and be free of that ideal world which
our greatest living painter has conceived and realized in his master-work.
I speak not of things invisible or in the fashion of a dream; for Mr. Watts,
in his fresco that looks down on the Hall of Lincoln's Inn, has both seen
them and made them visible to others. In that world Moses and Manu
sit enthroned side by side, guiding the dawning sense of judgment and
righteousness in the two master races of the earth; Solon and Scaevola and
Ulpian walk as familiar friends with Blackstone and Kent, with Holt and
Marshall; and the bigotry of a Justinian and the crimes of a Bonaparte
are forgotten, because at their bidding the rough places of the ways of jus-
tice were made plain. There you shall see in very truth how the spark
fostered in our own land by Glanvill and Bracton waxed into a clear flame
under the care of Brian and Choke, Littleton and Fortescue, was tended by
Coke and Hale, and was made a light to shine round the world by Holt, and
Mansfield, and the 8cotts, and others whom living men remember. You
shall understand how great a heritage is the law of England, whereof we
and our brethren across the ocean are partakers, and you shall deem treaties
and covenants a feeble bond in comparison of it; and you shall know with
certain assurance that, however arduous has been your pilgrimage, the
achievement is a full answer. So venerable, so majestic, is this living
temple of justice, this immemorial and yet freshly growing fabric of the
Common Law, that the least of us is happy who hereafter may point to so
much as one stone thereof and say, The work of my hands is there.—
SIR FREDERICK POLLOCK, Oxford Lectures, 110,
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PREFACE TO THE PRESENT EDITION.

The perennial interest in Blackstone’s Commentaries affords
ample reason for the periodic publication of new editions. In 1890
Messrs. Baneroft-Wkitney Company, of San Francisco, published
an edition prepared by William G. Hammond, then Dean of the
St. Louis Law School, a recognized scholar, an influential teacher
of law, and a learned lawyer, now deceased. The IIammond edi-
tion won high praise for its careful editing and for its valuable
monographic notes. Aside from the fact that the work is now out
of print, owing to the destruction of the plates in the San Fran-
cisco fire of 1906, the lapse of twenty-five years since its publication
seems to call for a new edition.

The present editor has availed himself of Professor Hammond'’s
painstaking and scholarly labors. In the first place, he has ac-
cepted the text as prepared by Professor Hammond from the eighth
edition of the Commentaries, which was published by the Claren-
don Press, Oxford, in 1788, and was the last issued during the
author’s lifetime. Professor Hammond made an exhaustive col-
lation of texts of all editions from the first to the ninth, and
indicated the variations by footnotes. It has seemed unnecessary
to repeat all the minute variations assembled by Professor Ham-
mond, and consequently the present edition contains only those
that seemed to be the more significant. The Hammond edition
will remain an invaluable addition to the library of the special
student and the collector of Blackstone literature. Furthermore,
Professor Hammond indicated by footnotes all the cases decided
by the courts in all the American jurisdictions, in which Black-
stone’s Commentaries had been cited, quoted, or commented on.
Hammond found, up to 1890, 6477 such references. The search
of the Amcrican state and federal reports has been continued
to 1915, with the result that 2412 additional references have been
discovered. All these citations have been examined, and a con-
siderable number have been embodied in footnotes to the present
edition. But the information seems in general to be more inter-
esting than important. That is to say, while it is a noteworthy
fact that Blackstone’s Commentaries have been cited, and usually

(ix)
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X PREFACE TO THE PRESENT EDITION.

approved and followed, some nine thousand times by ‘the American
courts, it may still not serve any useful purpose to annotate the
Commentaries with all these citations. The present editor, while
grateful to the labors of Professor Hammond, believes that his
edition will be more serviceable without such annotations.

In the next place, it has been a question to what extent to retain
Professor Hammond’s monographic notes. It seems to the present
editor, for reasons that are more fully set forth in his introduc-
tion, ‘‘Concerning the Commentaries,’’ that the Commentaries have
long since so thoroughly vindicated themselves and now rest so
solidly upon their own merits, that it is useless to perpetuate in
notes the controversies aroused by the attacks of Bentham, Austin,
and others of the utilitarian school. Some of the eriticisms are
unquestionably just, and the more important are pointed out, but
an elaborate discussion of them or defense of Blackstone is not
the purpose of this edition. Notes by Hammond of this character,
have, therefore, been discarded, and are left to the perusal of the
special student in the Hammond edition.

In place of the omitted Hammond notes, and in addition to those
retained, there are, first, notes prepared by the present editor or
by other persons for him, intended to show important modern
modifications of or innovations on the common law, and, secondly,
notes in the form of extracts from the writings of acknowledged
authorities on the history and theory, as well as the practice, of
the law. In respect to the first style of notes, the editor renders
arateful recognition to the able assistance of his colleagues in the
School of Jurisprudence of the University of California, namely,
Profe sors Orrin Kip McMurray, Alexander Marsden Kidd, Mat-
thew Christopher Lynch, and Dr. Maurice E. Harrison. Professor
Lynch has prepared the notes to Chapter 18 of Book I, on the sub-
ject of Corporations. Professor McMurray has written the notes
in Book II on the Rule against Perpetuities, Restraints on Alien-
ation, Recording Acts and Registration of Title, and Community
Property. Professor McMurray has likewise written the notes to
Chapter 27 of Book III, on the subject of Equity, and is the author
of the added chapter on Conflict of Laws at the end of Book III.
Dr. Harrison has written several notes in Book III bearing on the
subject of code procedure. Professor Kidd has written the note
in Book IV on the Theories of Crime and of Punishment, as well
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PREFACE TO THE PRESENT EDITION. xi

as several other notes. Credit for their services is given to the
respective authors in connection with the notes themselves.

The second class of notes, extracts from published works of au-
thorities in various fields of legal study, constitutes a feature of
this edition. These notes will be found, it is thought, to speak
for themselves. The source from which the various extracts are
derived is always stated. It remains to make here appreciative
acknowledgment of the courtesy accorded by the publishers or
authors, as the case may be, of the several works so utilized.

First in the obligation owed by the publishers and editor of this
edition of Blackstone are Messrs. Butterworth & Co., for the per-
mission they have granted for the very free use made of the six-
teenth edition of Serjeant Stephen’s New Commentaries on the
Laws of England (four volumes, 1914). That edition was pre-
pared by Edward Jenks, Esq., as general editor, with the co-opera-
tion of fourteen assistant editors. The work is one of a Isghly
authoritative character. It has supplied the means of checking the
statements of Blackstone with the later developments of the law.

Sincere recognition for similar courtesy is likewise gratefully
extended to the publishers named below for permission to make
extracts from the works mentioned in connection with their names.

In some cases the copyright is owned by the authors or others,
who, however, have added their cordial permission for the use of
passages from their books. _

The Macmillan Company: Holland, Jurisprudence (11th ed.),
1910; Pollock, Essays on Jurisprudence and Ethics, 1882, First
Book of Jurisprudence, 1896, Irand Laws, 1887; Hannis Taylor,
Science of Jurisprudence, 1908 ; Stephen, History of the Criminal
Law of England, 3 vols., 1883, General View of the Criminal Law
of England, 1890; Dicey, Law and Public Opinion in England
(2d ed.), 1914,

Cambridge University Press, C. F. Clay, Manager: Maitland,
Collected Papers, 3 vols., 1911; Pollock & Maitland, History of
English Law (2d ed.), 2 vols., 1898.

Clarendon Press, Henry Frowde: Digby, History of the Law of
Real Property (5th ed.), 1897; Jenks, Modern Land Law, 1899;
Pollock & Wright, Possession in the Common Law, 1888,

Stevens & Haynes: Salmond, Jurisprudence, 1902,

Sweet & Maxwell: Williams, Real Property (21st ed.), 1910.

Distributed by:
The Lawful Path
http://www lawfulpath.com



xii PREFACE TO THE PRESENT EDITION.

Methuen & Co.: Holdsworth, History of English Law, 8 vols,
1903.

Little, Brown & Co.: Minor, Conflict of Laws, 1901 ; Reeves, Real
Property, 2 vols.,, 1909; Woerner, American Law of Administra-
tion (2d ed.), 2 vols., 1899; Dillon, Laws and Jurisprudence of
England and America, 1894 ; Thayer, Preliminary Treatise on Evi-
dence, 1898; Wigmore, A Treatise on the System of Evidence in
Trials at Common Law, 4 vols., 1904; Perry, Common Law Plead-
ing, 1897 ; Bigelow, Centralization and the Law, 1906.

Edward Thompson Co.: Street, Foundations of Legal Liability,
3 vols., 1906.

Boston Book Co.: Thayer, Legal Essays, 1908.

Henry Holt & Co.: Vinogradoff, Common Sense in the Law, 1914;
Geldart, Elements of English Law, 1911.

Harper & Bros.: Vinogradoff, Roman Law in Medieval Europe,
1909.

Harvard University Press: Ames, Lectures on Legal History,
1913.

Harvard Law Review Assn.: Harvard Law Review; Langdell’s
Brief Survey of Equity Jurisdiction, 1904.

Baker, Voorhis & Co.: Williston, Sales, 1909.

Banks & Co.: Burdick, Torts (3d ed.), 1913.

‘West Publishing Co.: Bouvier’s Law Dictionary (Rawle’s 3d
Rev.), 1914,

Grateful acknowledgment is likewise made to Professor Roscoe
Pound for permission to use certain material of his own in his
volume entitled, Readings on the History and System of the Com-
mon Law, 1913.

In the case of other works from which brief extracts have been
made, credit has been given for their source or authorship.

The editor desires to suggest to the student of Blackstone that
he make acquaintance with a few auxiliary works. On the general
principles of the law he recommends, Markby, Elements of Law
(4th ed.), 1889; Pollock, First Book in Jurisprudence, 1896; Hol-
land, Elements of Jurisprudence (11th ed.), 1910; Salmond, Juris-
prudence, 1902; Holmes, Common Law, 1881; Geldart, Elements
of English Law, 1911; Vinogradoff, Ccmmon Sense in the Law,
1914. Professor Pound’s Readings on the History and System
of the Common Law, 1913, will be found useful. Dillon, Laws and
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PREFACE TO THE PRESENT EDITION. xiii

Jurisprudence of England and America, 1894, is a suggestive series
of lectures. Leaming, A Philadelphia Lawyer in the London
Courts (2d ed.), 1912, gives one a vivid picture of the English
courts and bar of to-day. ‘

On the history of the English law, attention is called to Pollock
& Maitland, History of English Law (2d ed.), 2 vols., 1898 ; Holds-
worth, History of the English Law, 3 vols., 1903; Jenks, A Short
History of the English Law, 1912 ; Dieey, Law and Public Opinion
in England During the Nineteenth Century, 2d ed., with an intro-
duction on the relation between Law and Public Opinion in Eng-
land in the first thirteen years of the twentieth century, 1914;
Digby, History of the Law of Real Property (6th ed.), 1897;
Stephen, History of the Criminal Law of England, 3 vols., 1883;
Select Essays in Anglo-American Legal History, 3 vols.,, 1907-09.

On the constitutional history of England, books suggested are,
Maitland, Constitutional History of England, 1913; Taswell-Lang-
mead, Constitutional History of England, 1911; Stubbs, Constitu-
tional History of England (5th ed.), 3 vols., 1906.

For a relatively brief, reliable, and readable exposition of Roman
law, Sohm’s Institutes of Roman Law, translated by Ledlie (3d
ed.), 1907, is recommended. For a brilliant generalization of lead-
ing principles of Roman law and their application to modern his-
tory, Sir Henry Sumner Maine’s famous work entitled Ancient
Law, should be read. Sir Frederick Pollock has contributed valu-
able notes to an edition published in 1906. Vinogradoff’s Roman
Law in Mcdieval Europe, 1909, from which a long extract has
been printed as a note on p. *19, is a highly interesting little
volume by a leading member of the contemporary school of
English jurists.

Attention is also called to three important series of books now in
course of publication, namely, The Continental Legal History
Series, The Modern Legal Philosophy Series, and the Criminal
Science Series. The volumes already published, or announced for
publication, in these series are ag follows:

Continental Legal History Series: A General Survey of Events,
Sources, Persons, and Movements in Continental Legal History;
Qreat Jurists of the World, from Papinian to Von Ihering; His-
tory of French Private Law; History of Continental Criminal Pro-
cedure ; History of Continental Law ; History of Continental Civil
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xiv PREFACE TO THE PRESENT EDITION.

Procedure ; History of Italian Law ; History of French Public Law;
History of Continental Commercial Law; the Evolution of Law in
Europe.

Modern Legal Philosophy Series: The Science of Law; The
World’s Legal Philosophies; Comparative Legal Philosophy; Gen-
eral Theory of Law; Law as a Means to an End; The Positive
Philosophy of Law; Modern French Legal Philosophy; Theory of
Justice; Select Essays in Modern Legal Philosophy; The Formal
Basis of Law; the Scientific Basis of Legal Justice; The Philosophy
of Law; Philosophy in the Development of Law.

Criminal Science Series: Modern Theories of Criminality ; Crim-
inal Psychology ; Crime, Its Causes and Remedies; The Individuali-
zation of Punishment; Criminal Sociology; Penal Philosophy;
Criminality and Economic Conditions; Criminology; Crime and
Its Repression. ‘

The editor has divided the text of the Commentaries into sections,
usually following Blackstone’s paragraphing, numbering the sec-
tions consecutively throughout each book. He has given careful
attention to the section heads, printed in black-face type. It is
hoped that this arrangement of the matter may be of real service
to the reader and in no wise interfere with the easy following of the
text. The editor has also prepared an outline, which may serve
as a full table of contents of both text and notes, and as a basis for
review by the student. Blackstone’s own analysis, or syllabus, of
his lectures, which he printed for the use of his own students, is
also included for the benefit of the student preparing for examina-
tion

Another feature of this edition is the insertion in parentheses
of the dates of all statutes mentioned in the text and notes. As a
rule, the title of statutes is also given. All Latin maxims and
foreign terms and phrases have been translated. The index has
been thoroughly revised, and made complete for the present edition.

WILLIAM CAREY JONES.

Berkeley, California, June 25, 1915,
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CONCERNING THE COMMENTARIES.

The announcement of the course of lectures which gave to the world the
Commentaries on the Laws of England was posted at the University of Oxford
in the following form:

“Oxford, 23 June, 1758,

In Michaelmas Term next will begin
a
Course of Lectures
on the
Laws of England
By Dr. Blackstone, of All-Souls College.

This Course is calculated not only for the Use of such Gentlemen of the
University, as are more immediately designed for the Profession of the Com-
mon Law; but of such others also, as are desirous to be in some Degree ac-
quainted with the Constitution and Polity of their own Country.

To this end it is proposed to lay down a general and comprehensive Plan of
the Laws of England; to deduce their History; to enforce and illustrate their
leading Rules and fundamental Principles; and to compare them with the Laws
of Nature and of other Nations; without entering into practical Niceties, or
the minute Distinctions of particular Cases.

The Couree will be completed in one Year; and, for greater Convenience,
will be divided into four Parts; of which the first will begin to be read on
Tuesday the 6th of November, and be continued Three times a Week throughout
the Remainder of the Term; And the following Parts will be read in Order,
one in each of the three succeeding Terms.

Such Gentlemen as propose to attend this Course (the Expense of which will
be six Guineas) are desired to give in their Names to the Reader some Time
in the Month of October.”

William Blackstone was born July 10, 1723, in Cheapside. His father,
Charles Blackstone, a silkman and bowyer of London, died some months before
William’s birth. His mother died when he was about the age of twelve. He
and his two brothers then fell under the kind and wise charge of their maternal
uncle, Dr. Thomas Bigg, who was an eminent surgeon residing in London. In
1730, at the age of seven, William was put to school at the Charterhouse, and
in 1735, by the nomination of Sir Robert Walpole, he was admitted upon the
foundation of that institution. This meant that he was taken in as a poor
boy to be maintained and educated at this famous school, which had already
pumbernd among its scholars such names as those of Addison, Steele, and John
Wesley. Blackstone achieved a distinct success in the classics and manifested

(xv)
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xvi OONCERNING THE COMMENTARIES,

at least a poetic instinct in some Latin stanzas which he composed on Milton.
At the age of fifteen, being qualified for the University, he was matriculated
at Pembroke College, Oxford.

Besides pursuing the traditional eurriculum with zeal, he displayed varied
interest in other subjects, particularly poetry and architecture. His verse has
no merit that can hold the attention of a later day, but it exhibits an imagina-
tion and a taste for form and expression which found better scope in other
kinds of writing and served to give to the Commentaries their imperishable
. character. His study of architecture resulted in his writing a treatise on that
subject, which, though never published, had for its author great value in train-
ing his mind in exact statement. He showed, too, his practical ability in
architecture by work in restoring some of the buildings in Oxford,-as well as
the old Gothic ehurch in his home town of Wallingford.

In 1741 Blackstone was entered as a student of law in the Inns of Court at
the Middle Temple. He was at this period dividing his time between the Uni-
versity and the Inns of Court. In 1743 he was elected into the Society of
All Souls College, and the next year admitted actual fellow in that college,
and took chambers in the Temple, in order to attend the courts at Westminster.
In 1745 he received his degree of Bachelor of Civil Law, and in 1746 he was
called to the bar.

The Inns of Court were originally real inns, or hostels, for housing students,
or apprentices, of the law. The earliest mention of an inn for this purpose
occurs in 1344, when a demise was made from Lady Clifford of a house in
Fleet street, called Clifford’s Inn, to the apprenticiis de banco, that is, to the
lawyers belonging to the Court of Common Pleas. Other hostels were leased
to voluntary associations, or guilds, of teachers and learners, who gradually
developed their own regulations, customs, and traditions. The Inns that came
to have a permanent interest were the Middle Temple, the Inner Temple,
Lincoln’s Inn, and Gray’s Inn.

These historic inns did not—or rather do not—oceupy single houses or build-
ings, but extensive districts. They were established just outside the old wall
of the city of London, on the west, where they might have at once the charm
of the open field, and access to, and protection from, the city, and yet be
within convenient distance of the law courts at Westminster. The group of
buildings, halls, courts, and gardens that make up the Middle Temple and the
Inner Temple stretch from south of the Strand and Fleet street to the Thames,
Lincoln's Inn occupies a wide district beginning a little south of Holborn
thoroughfare along Chancery Lane to Carey street. The Royal Courts of Jus-
tice now cccupy the great square of land lying between Carey street and the
Strand, that is to say, between Lincoln’s Inn and the group constituting the
Middle Temple and Inner Temple. Gray’s Inn lies a little north of Holborn,
along the west side of Gray’s Inn Road.

Before the seventeenth century there were “readings” and “mootings” in the
Inns of Court, or, in other words, more or less of instruction and discipline.
This system fell into disuse during the seventeenth century, and was not
revived until the middle of the nineteenth. But the decline in professional
training was made up by a gain in other directions, for the Inns housed
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OONCERNING THE OOMMENTARIES, xvii

during two centuries or more not only lawyers but writers and statesmen. They
were the resort and home of the culture of the day, the great men of letters,—
Addison, Steele, Dr. Johnson, Goldsmith, Charles Lamb, Thackeray, Dickens,—
bringing to the men of the law an atmosphere of sweetness and light.

Thackeray, in “Pendennis,” gives us a picture of the literary traditions of the
Middle Temple, which is true in general in its application to the other inns,

“Nevertheless, those venerable Inns which have the ‘Lamb and Flag’ and the
“Winged Horse’ for their ensigns have attractions for persons who inhabit them,
and a share of rough comforts and freedom, which men always remember with
pleasure. I don’t know whether the student of law permits himself the refresh-
ment of enthusiasm, or indulges in poetical reminiscences as he passes by his-
torical chambers, and says, ‘Yonder Eldon lived; upon this site Coke mused
upon Lyttelton; here Chitty toiled; here Barnwell and Alderson joined in their '
famous labors; here Byles composed his great work upon bills, and Smith
compiled his immortal leading cases; here Gustavus still toils with Solomon to
aid him’ But the man of letters can’t but love the place which has been in-
habited by so many of his brethren or peopled by their creations, as real to
us at this day as the authors whose children they were; and Sir Roger de

- Coverley walking in the Temple Gardens, and discoursing with Mr. Spectator
about the beauties in hoops and patches who are saantering over the grass, is
just as lively a figure to me as old Samuel Johnson rolling through the fog
with the Scotch Gentleman at his heels, on their way to Dr. Goldsmith’s cham-
bers in Brick Court, or Harry Fielding, with inked ruffles and a wet towel
round his head, dashing off articles at midnight for the Covent Garden Journal,
while the printer’s boy is asleep in the passage.”

Nathaniel Hawthorne, speaking of Gray’s Inn, says: “Nothing else in London
is s0 like the effect of a spell as to pass under one of these archways and find
yourself transported from the jumble, rush, tumult, uproar, as of an age of
weekdays condensed into the present hour, into what seems an eternal Sabbath.
It is very strange to find so much of ancient quietude right in the monster
eity’s very jaws—which yet the monster shall not eat up—right in its very
belly indeed, which yet in all these ages it shall not digest and convert into
the same substance as the rest of its bustling streets.”

The savor of romance that hangs about the Inns may be caught by many &
touch in Lamb and Dickens. We may, for instance, see¢ the delicate figure of
Ruth Pinch amid the shrubbery about Fountain Court, of the Temple Inns.
For it was there she had her secret meetings with Tom, who was always to
come out of the Temple past the Fountain and look for her “down the steps*®
leading into Garden Court,” to be greeted “with the best little laugh upon her
face that ever played in opposition to the Fountain, and beat it all to nothing.
The Temple Fountain might have leaped twenty feet to greet the spring of
hopeful maidenhood that in her person stole om, sparkling, through the dry
and dusty channels of the Law; the chirping sparrows, bred in Temple chinks
and crannies, might have held their peace to listen to imaginary skylarks, as so
fresh a little ereature passed; the dingy boughs, unused to droop, otherwise
than in their puny growth, might have bent down in a kindred gracefulness, to
shed their benedictions on her graceful head; old love letters, shut up in iron
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boxes in the neighboring offices, and made of no account among the heaps of
family papers into which they had strayed, and of which, in their degeneracy,
they formed a part, might have stirred and fluttered with a moment’s recollee-
tion of their ancient tenderness, as she went lightly by.”*

The Halls of the Inns were formerly the scenes of masques and revels, in
which the benchers, barristers and students took part. “The last occasion of a
reyel taking place in the Halls of the Inns of Court was upon the elevation of
Mr. Talbot to the woolsack (1734). Then, after dinner, the Benchers all
assembled in the Great Hall of the Inner Temple, and a large ring having
been formed round the fireplace, the Master of the Revels took the Lord Chan-
cellor by the hand, who with his left took Mr. Justice Page, and the other
serjeants and benchers being joined together, all danced about the fireplace

" three times, while the ancient song, ‘Round about our Coal Fire,” accompanied

by musis, was sung by the Comedian, Tony Aston, dressed as a barrister.”t

In the beautiful Hall of the Middle Temple, where Blackstone “ate dinners”
and was called to the bar, Shakespeare’s “Twelfth Night” was first presented.

The Inns of Court possess by immemorial custom the exclusive privilege of
ealling candidates to the bar, of disciplining, and even of disbarring barristers.
The governing body is composed of the benchers, who are either judges or
king’s counsel and prominent junior barristers. The members of the Inn are
the barristers and students. The executive officer is the treasurer, who is
selected annually. .

Every young man desiring to become a barrister must identify himself with
one of the Inns of Court. The chief gain which, in Blackstone’s day, the law
student drew therefrom was in traditions and associations, and in the stimulus
to generous culture and high ambition, although he might also acquire the
professional knowledge necessary to success at the bar, Formally, he had only
to attend the function of ‘“eating dinner,” once each term. When he had
“eaten twelve dinners” in his Inn, he was entitled to be called to the bar.
Nowadays, he is subjected to rigid examinations. “Having passed the necessary
examinations, the young barrister is finally ‘called to the Bar,’ a ceremony which
takes place in the Hall of his Inn, at the close of dinner on ‘Grand Day,’ which
is the day appointed for a banquet, to which a seore or more of distinguished
guests are invited by the ‘Treasurer and the Masters of the Bench.’ The
Students, wearing gowns over evening dress, are grouped together, below the
dais on which the benchers’ table stands. The Steward of the Inn calls out
the names in order of seniority. Each Student, as his name is called, advances
to the high table and halts there, facing the Treasurer, who, standing up, says
to him: ‘Mr. ——, by the authority and on behalf of the Masters of the Bench,
I publish you a barrister of this Honorable Society.’ Then the Treasurer
shakes hands with the new barrister and the latter walks away to join his
comrades.”}

* Dickens, “Martin Chuzzlewit.”

t Home & Headlam, The Inns of Court, 98n.
$ Leaming, A Philadelphia Lawyer in the London Courts, 2d ed., 26.
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In closing his account of the history of the Inns of Court, Mr. Cecil Headlam
mys: “Such is the story of the Inns of Court, which have gone on from
strength to stremgth, and of the Inns of Chancery and the Serjeants’ Inms,
which bave almost vanished, together with the Societies which made them
famous, from off the changing face of London. . . . It brings before us, not
only the vision of the great Justiciars who transacted the business of the
King’s Courts, of the great Lawyers who built up the mighty fabric of English
Law, and the great Judges who defended the rights and liberties and progress
of the people, but also many of the greatest names in literature and archi-
tecture. The precincts of the Temple remind us of the Order of the Red-Cross
Knights, and near at hand are the vacated Inns of that other Order which has
been likewise dissolved. For we see no more, save in the light of imagination,
either the mail-clad figures of the Templars in their white cloaks stamped witk
the red cross, or the Serjeants in their white lawn coifs and parti-colored gowns,
wending their way from the Temple Hall to the shrine of St. Thomas.

“The silver tongue of Harcourt is mute as the impassioned eloquence of Burke
and Sheridan, yet these buildings seem to echo with their voices, with the
sonorous declamation of Dr. Johnson, or the witty stammer of Charles Lamb.
There, in Gray’s Inn, we still seem to see the figure of Francis Bacon, pacing
the walks with Raleigh, talking of trees and politics and high adventure; from
the Gateway of Lincoln’s Inn, and past the red bricks laid by Ben Jomson,
when Wolsey was Cardinal, the form of Sir Thomas More emerges; and across
the way the thin, alert figure of Sir Edward Coke staps briskly from his tiny
garden into old Serjeants’ Inn.

“Here Dickens talks with Thackeray, and Blackstone scowls at Goldsmith;
there, in the Middle Temple Hall, Queen Elizabeth leads the dance with Sir
Christopher Hatton, and the rafters ring with the music of Shakespeare’s voice
and Shakespeare’s poetry. And the buildings themselves are the works of a
noble army of English architects, admirable creations and memorials of the
genius of Sir Christopher Wren, Inigo Jones, Adam, Hardwick, Street, and .of
the unknown builders of Norman, Gothic, and Elizabethan things. These facts
once known, not all the dirt and fog of London air, not all the noise and
distraction of city business and legal affairs, can ever again wholly obscure
the charm, the romance, the historical and literary associations, which haunt
these homes of so many great English lawyers, writers, and administrators.”*

During the seven years Blackstone attended the courts at Westminster, after
his call to the bar, the profits accruing from his practice were unsatisfactory and
disappointing. His disposition was doubtless rather academical tham con-
tentious. He had acted as bursar of Oxford soon after he took his bachelor’s de-
gree, and did efficient service in straightening out confused accounts. His habit
of mind is shown in the fact that he prepared a treatise on the subject of keep-
ing college accounts for the benefit of other bursars. In 1750 he published 4n
Essay on Collateral Consanguinity. This was called out by the question arising
as to the persons who were entitled to election into the society of All Souls Col-
lege because of kinehip to the founder. The claims had in the course of

e

* Inns of Court, painted by Gordon Home, described by Cecil Headlam.
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centuries become so numerous that the college complained that it was thereby
hampered in the selection of the most desirable candidates. The aim of this
treatise was to prove that all the kindred of the founder were by this time col-
lateral, and that the length of time since the founder’s death must, according to
the rules of both the civil and canon law, have extinguished consanguinity; or,
in other words, that the whole race of mankind were equally his kinsmen.

In 1750 Blackstone received the degree of Doctor of Civil Law, and in 1753 he
determined to give up his disappointing metropolitan practice, and to retire to an
academical life, continuing the practice of his profession as a provincial counsel.
In so deciding he was undoubtedly following out the course of his own best
self-development. In the early part of his professional life, a vacancy had oc-
curred in the Professorship of Civil Law at Oxford. Mr. Murray, afterward
Lord Manefield, took occasion to expostulate with the Duke of Newcastle on the
appointment of an incumbent to the vacant professorship, expressing his regret
that the civil law was not receiving the attention at Oxford which it was receiv-
ing at Cambridge. Later, upon a request for recommendation of a candidate,
Murray introduced Blackstone to the Duke of Newcastle. The latter in order
to ascertain the political bias of the candidate said to him: “Sir, I can rely
upon the judgment of your friend, Mr. Murray, as to your giving law lectures
in a style most beneficial to the students; and I dare say, I may safely rely
on you, whenever anything in the political hemisphere is agitated in the Uni-
versity, that you will exert yourself in our behalf.” The answer was, “Your
grace may be assured that I will discharge my duty in giving law lectures to
the best of my poor ability.” “Ay, ay,” replied the Duke, “and your duty in
the other branch too?’ Declining to commit himself on this point, the ap-
pointment went to another person.

Before returning to Oxford, he had already planned his lectures on the laws
of England, and was ready to announce their public delivery. These lectures
were repeated year after year to large and interested classes of students. In
1758 the Vinerian Professorship of Law became effective through the bequest
of the author of Viner's dbridgment, and Blackstone was elected as its first
occupant. On October 25th of that year he read his introductory lecture, later
prefixed to the first book of the Commentaries. As regards Blackstone’s
great achievement in the delivery of his lectures, we may listen to his twentieth
century successors. The present Vinerian Professor, W. M. Geldart, in his
inaugural lecture at All Souls College, on November 5§, 1910, says:

“He would be & bold man who, for the first time publicly addressing this
University from a chair of which the first and last traditions are so splendid,
should not feel some trepidation lest he should show himself too ignominiously
unworthy of them; and he would show himself doubly unworthy if he passed
to the subject of his discourse without saying something of the predecessors
who established those traditions. . . . Blackstone was happy in his opportunity
and great in his use of it. Our law, coherent in its principles, elaborated by
nearly five centuries of judicial interpretation, modified by some few great
statutes which it had been able to assimilate and incorporate in its structure,
had successfully survived royal tyranny and two revolutions, and looked like
a stable and final system.to those who knew it. But that system could only
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be known to those whom love of recondite study or the hope of professional
success could induce to search for its elements in statutes and reports and
abridgments and crabbed commentaries.. Then Blackstone gathered together
these scattered elements, displayed the system as a whole, expounded it in die-
tion dignified, luminous and eopious; made English law, in a way in which it
bad never been before, a part of English literature and English thought. In
an age when the teaching of law had sunk to its lowest ebb, Blackstone raised
law to the level of a subjeet of academic study.”

The immediately preceding incumbent of the Vinerian Professorship, A. V.
Dicey, in an address at the time he surrendered his chair, on June 12, 1909,
said:

“Literary power then of the rarest quality enabled Blackstone to grasp with
masterly ability the happy opportunity for achieving the task which he had
set before himself of reviving professorial instruction and of exhibiting the
whole law of England in an adequate literary form. He assuredly wrote under
8 happy star. The success of his work was favored by several circumstances
which no longer exist. The intellectual apathy or somnolence of Oxford during
the eighteenth century has been the subject of exaggeration. 8till the amount
of good teaching provided by the University in 1753, when he began to deliver
public lectures, was admittedly small. The sudden appearance of a capable
teacher who gave attractive lectures was a startling phenomenon. Blackstone
had the advantage of drawing to his classes all the youthful intelligence of
Oxford. The pupils who gathered round him probably included every man who
bad any taste or desire whatever for study. The law of England, further, was
in 1765, when the first volume of the Commentaries was published, complete
and symmetrical. The foundations of the common law and of Equity were
firmly established. Our legal system, looked at from a practical point of view,
was far indeed from being the voice of absolute reasom, but it was coherent.
Fifty years at least were to elapse between the publication of the Commentaries
and the beginning of that constant improvement or alteration of the law by
parliamentary legislation which began about 1830, and has continued to the
present day. Blackstone, therefore, could contemplate the law which he de-
scribed as a possibly strange, but assuredly coherent and immutable body of
doetrine. Utilitarian reform, carried out through the instrumentality of parlia-
ment, may have promoted human bappiness; it has without doubt delayed the
growth of legal literature. The law has year by year increased in bulk and has
lost its symmetry. No man of letters, however skillful-—not even the great
commentator himself—could, from a literary point of view, make anything of
a modern statxte. An act of parliament produced by the skill or cunning of
parliamentary draftsmanskip, and modified to meet the exigencies of party war-
fare, is, to put the truth plainly, a document written in the very worst English
known to the civilized world. Even in his own time, Blackstone had perceived
the wisdom of avoiding acts of parliament; he glides with deftness over the
statute of frauds. Blackstone, in the last place, lived at a time when the
learned world was still a reality, when there was an established standard of
style and when men of letters could address themselves, even when writing on
such a subject as law, neither to experts, nor to practitioners, nor to that un-
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satisfactory class now known as general readers. The audience 6f whom John-
son, Goldsmith, Hume, Adam 8mith, Gibbon, Burke and Blackstone courted and
received the approbation, was made up of the educated gentlemen of England.
Tt is no accident that these authors and others belonging to the same period,
greatly as they differed from one another, were all of them masters of style.
It was, in short, the commentator’s happy fortune to have lived at a date when
the learned world supplied him with the right method of expression, and when
—the two things are only different sides of one phenomenon—he could address
the définite class of educated English gentlemen in the language accepted by
all men of liberal education. Of this advantage he availed himself to the
utmost.” .

The success of his lectures brought Blackstone into renown, and he was not
only hailed as the Great Commentator, but the way was opened to him for
success in the practice of his profession. For a while he gave up his residence
at Oxford, although going there each year to read his lectures, and bought
chambers in the Temple. He resigned the office of assessor of the vice-chan-
cellor’s court, which he had held for six years, and soon afterwards the steward-
ship of All Souls College. In 1763, the Queen, upon the establishment of her
household, made him her Solicitor-General. About the same time he was chosen
a bencher of the Middle Temple. In 1770 he was tendered the office of
Solicitor-General to the King, which he declined from distaste for public life.
He had already been in parliament, and had held his seat through two elections.
Parliament in practice was a disillusionment to him. He did not have the
qualities that make for success in public debate and controversy.

He was thereafter, in the same year, 1770, appointed to the office of Justice
of the Court of Common Pleas. Mr. Justice Yates, then one of the judges of
the King’s Bench, after Blackstone had received the announcement of the ap-
pointment, but before his patent had passed, expressed to Blackstone a great
desire, because of physical infirmity, to have a seat in the Common Pleas.
Blackstone yielded the position in the Common Pleas to Yates, himself taking
the seat on the King’s Bench. At the same time Blackstone received the
honor of knighthood. Formerly he had declined the order of the Coif; but in
1761 he was made King’s Counsel, and in 1770, Serjeant at Law,

Within a few months after his appointment to the Common Pleas, Mr. Jus-
tice Yates died, and Blackstone was given the position which he had desired.
The circumstance of these changes is set forth in the following letter from
Blackstone to Lord Chief Justice Wilmot:

“Wallingford, 8 June, 1770.
My Lorp:

I have received by today’s post the melancholy News of the Death of my
Brother Yates, which bappened Yesterday afternoon, after an Illness of four
Days. Probably Your Lordship’s Letters may have brought you the same
Account: But I thought it proper to acquaint You with it as early as possible;
because the Loss which we have all sustained is more peculiarly interesting to
your Lordship, as the Head of the Court in which he sate. I have also a far-
ther Reason for communicating to You this Intelligence immediately, because
Your Lordship well remembers that in February Last when I relinquished His
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Majesty’s Nomination of myself to the Common-Pleas, in favor of my poor
Brother Yates (in which I was principally determined by Your Lordship’s
Advice) I did it with a Reservation of my Claim to a Seat upon that Bench
at the next Vacancy; which, God knows, I little expected would have happened
in so sudden and disastrous a Manner. I hope, however, that Your Lordship
will have no objection to the Renewal of my Claim to a Seat in Your Court,
which was my original Option when I accepted the King’s Nomination & from
which I receded only on account of poor Yates Representation of his infirm
State of Health; which this Event has, alas, too fully confirmed. I have the
Honor to be, My Lord, Your most obliged
hamble Servt.,
W. BLACKSTONE.”*

In addition to the Essay on Collateral Consanguinity, Blackstone published,
in 1758, Considerations on Copyholders; in 1759, an edition of the Great Char-
ter, and the Charter of the Forest; in 1762, A Treatise on the Law of Descents
in Fee Simple, and in the same year, two volumes octavo, entitled “Law
Tracts,” in which several of his essays were collected and published. After
his ceath, in 1780, his brother-in-law, James Clitherow, published the two
volumes known as “W. Blackstone’s Reports,” being reports of cases decided
in the courts of Westminster Hall from 1746 to 1779, as taken and compiled
by Blackstone.

No great distinetion over and above many another attaches to Blackstone
from his professional and judiceial positions, from his law tracts, or from his
reports of cases. They were all worthy and honorable, and served to round out
his career, and may perhaps have contributed their share, so far as they pre-
ceded, or accompanied, the preparation of his lectures, to the successful writ-
ing of the Commentaries. It was unquestionably as a professorial lawyer that
Blackstone performed his signal services, and his fame rests on the celebrated
Commentaries.

In 1765 Blackstone published the first volume of the Commentaries; in 1769
the fourth volume issued from the press. During his lifetime seven editions
followed. After his death such able editors as Burn, Christian, Coleridge, and
Chitty, annotated and brought forth new editions. Down to 1840, edition after
edition followed one another in England. Since 1841, however, no reprint of
Blackstone’s text has been made in England. The work of Serjeant Stephen’s
New Commentaries, based on Blackstone, and incorporating large portions of
Blackstone’s own treatise, has taken the place of the original work for the law
student. This has been deplored by later English lawyers. 8ir Frederick
Pollock, for example, has said:

“Our young men hear systematic lectures on jurisprudence and legal method
in general, and have meanwhile to pick up their first notions of the law of their

* Permission to use this letter is accorded byits present owner, Charles Stet-
son Wheeler, Esq., of the San Francisco bar. It was read in an address on
Blackstone which Mr. Wheeler delivered before the Law Association of the
University of California, November 30, 1909, and is contained in “Select
Addresses of Charles S. Wheeler,” privately printed in 1911,
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own country from mauled and tinkered editions or imitations of Blackstone put
together in defiance of all rational arrangement. Blackstone’s work was an
excellent one in his time and according to his lights; we might honour him better
at this day than by a blundering lip-serviee whieh, as a rule, effectually excludes
the knowledge of what Blackstone really wrote. The modern editions utterly
spoil Blackstone as literature, without producing a good account of the modern
law. One consequence of this, is that the historical value of Blackstone in his
genuine form is apt to be sadly underrated.”

Professor Dicey (who confesses never to have read Blackstone thoroughly
and completely until he occupied the Vinerian Professorship as Blackstone’s
successor), says: “To any critic of Blackstone, as to any student of English
law, T unhesitatingly give this advice: Begin your study by reading Blackstone’s
Commentaries. Keep in mind that the book describes English law as it stood
toward the end of the eighteenth century, and then read the Commentaries
without the use of note or comment.”

Amid the admiration and eulogy which greeted the delivery of Blackstone’s
lectures and the publication of his Commentaries, there was sounded a note of hos-
tility and criticism, which gathered strength and volume during many succeed-
ing years. Among Blackstone’s auditors was & boy of some fourteen or fifteen
years old, Jeremy Bentham. He detected a fallacy in the lecturer’s exposition
of natural rights, and he began a systematic course of disparagement and ridi-
cule. -But to Bentham, Blackstone’s chief offense did not lie here, although
this and like characteristics of the Commentaries were especially taken up and
eriticised by some of Bentham’s successors. Bentham, man of genius, was first
of all a reformer. Blackstone was an optimistic upholder of the old order. In
his generation general criticism of the existing state of things had not been
aroused. He was “a typical Old Whig.” He died in 1780, and not even the
first rumors of the French revolution, with its excitements, its enthusiasms, its
stirring of new impulses had reached him. Such ferment, however, was in the
very soul of the younger Bentham. Whether Blackstone would have moved with
the progressive current had he been born later or had he lived longer, it is use-
less to speculate. His temperament, his studies, his position as a professor of
law, and the atmosphere of the times, made of him a satisfied conservative. But
to Bentham, Blackstone’s Commentaries constituted a mighty fortress which had
been erected to protect the existing order against the inroads of advancing re-
form. It was, consequently, to break down the opposing bulwarks that, at the
age of twenty-five, he wrote his Fragment on Government. “It is the most
trenchant critique ever penned by a youthful pupil on the doctrines of a cele-
brated teacher whose dogmas were accepted by the learned world as profound
truths. The Fragment, which was merely a small part of an intended Comment
on the Commentaries, is open to criticism, but it was an attack which achieved
complete success. It proved once and for all that Blackstone had met with a
controversialist of immense dialectical power, and that the Commentator, though
a distinguished lawyer and a great man of letters, was a lax thinker, The Frag-
ment, published anonymously, startled the learned world.”*

* Dicey, The National Review, Dec., 1909, p. 653.
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The real animus of the Fragment against the Commentaries was that the
Commentaries seemed invented for the very purpose of resisting attempts to
improve the law. Bentham says:

“If to this endeavor [to improve the law] we should fancy any author, espe-
eially any author of great name, to be, and as far as could in such case be
expected, to avow himself, a determined and persevering enemy, what should
we say of him? We should say that the interests of reformation, and through
them the welfare of mankind, were inseparably connected with the downfall of
his works: of a great part, at least, of the esteem and influence, which these
works might under whatever title have acquired.

“Such an enemy it has been my misfortune (and not mine only) to see, or
faney at least I saw, in the author of the celebrated Commentaries on the Laws
of England; an author whose works have had, beyond comparison, a more ex-
tensive circulation, have obtained a greater share of esteem, of applause, and
eonsequently of influence (and that by a title on many grounds so indisputable),
than any other writer who on that subject has ever yet appeared.”

Now, to us. in calm retrospect, no sinister motives can be imputed to Black-
stone. No man more than he ever thought to serve his country well.

Love of English freedom, detestation of foreign despotism' were his basie
motives. He bad with him Montesquieu, Voltaire, Chatham, Burke. His was
the most kindly, charitable disposition. He studied and strove for, in his own
way, the amelioration of the laws. He was a philanthropist. In the contem-
porary review of Blackstone and his Commentaries, in the Annual Register, it
is said that “his unbounded philanthropy, snd the eloquence and tenderness
with which he pleads the cause of ‘humanity, must always procure him the most
favorable reception.” We remember how he refused to surrender his political
independence to the Duke of Newcastle. ‘“He was neither a Tory nor a bigot.
He believed in civil and religious freedom as understood in England and as
interpreted by Locke.”*

We can, however, readily understand how, if not Blackstone himself, at least
the Commentaries, might appear to Bentham as the.‘“enemy.” Complacent re-
liance upon what they tauvght had to be beaten down before the great reforms
eontemplated by Bentham could make much headway. It was an inevitable
stroggle. We can pardon, too, Bentham’s increasing tone of asperity and
virulence. But when the attack is taken up by the new English analytical jurists,
in the person mainly of John Austin, and by the utilitarian school of economie
thinkers, the ground of attack is lost and eriticism descends into mere abuse
and vituperation. The result, nevertheless, was that Blackstone’s treatise suf-
fered for many years an undeserved neglect and disparagement. The later
school of historical jurists that has arisen in England bas within recent years
been viewing the Commentaries with a juster vision. It is to such Englishmen
as 8ir Kenelm Digby, Mr. Justice Stephen, Professor Maitland, Professor Dicey,
and Professor Geldart, that we should look for a just appreciation of the value
of the Commentaries. Throughout Digby’s History of the Law of Real Prop-
erty, the Commentaries are referred to “as at once the most available and the

* Dicey, The National Review, Dee., 1909, p. 653.
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most trustworthy authority on the law of the eighteenth century.” Sir James
Stephen, in his History of the Criminal Law of England, says: “Blackstone
first rescued the law of England from chaos. He did, and did exceedingly well,
for the end of the eighteenth century, what Coke tried to do, and did exceed-
ingly ill, about 150 years before; that is to say, he gave an account of the law
as a whole, capable of being studied, not only without disgust, but with interest
and profit. If we except the Commentaries of Chancellor Kent, which were
suggested by Blackstone, I should doubt whether any work intended to deseribe
the whole of the law of any country possessed anything like the same merits.
His arrangement of the subject is, I think, defective, for reasons which have
often been given, but & better work of the kind has not yet been written, and,
with all its defects, the literary skill with which a problem of extraordinary
difficulty has been dealt is astonishing. The dryness of the subject is con-
tinually relieved by appropriate digressions. The book is full of knowledge of
many kinds, though no special attempt is made to exhibit it. It is also full
of judicious if somewhat timid criticism, and, so far as I am qualified to judge,
T should say, that though Blackstone did mot emcumber himself with useless
learning, he knew nearly everything relating to the subject on which he wrote
which was at all worth knowing.”

The late Professor Maitland (of whom Professor Dicey, expressing the com
sensus of opinion of many learned persons, says, “No Englishman has arisen
capable of repeating the feat performed both by Bracton and by Blackstone’
unless it be Maitland himself”), has said: “Bracton was rivaled by no English
juridical writer till Blackstone arose five centuries afterwards. Twice in the
history of England has an Englishman had the motive, the courage, the power
to write a great readable, reasonable book about English law as a whole.”

“It required, perhaps,” says Coleridge, in the preface to his edition of the
Commentaries, “the study necessarily imposed upon an editor to understand
fully the whole extent of praise to whieh the author is entitled; his materials
should be seen in their crude and scattered state; the controversies examined,
of which the sum only is shortly given; what he has rejected, what he has for-
borne to say should be known; before his learning, judgment, taste, and, above
all, his total want of self-display can be justly appreciated.” The writer in the
Dictionary of National Biography, in remarking upon this passage, says: “To
this just eulogy one need only add that Blackstone had formed the true com-
ception of an institutional work, which not merely should state the principles
of existing law, but by means of ‘the learning out of use’ should explain their
growth. And so well did he carry out his plan that in the Commentaries there
is still to be found the best general history of English law, needing compara-
tively little correction, and told with admirable clearness and spirit.”

These are judicious statements of disecriminating lawyers and historieal
scholars. The words of the one-sided panegyrist are not appeanled to. Lawyers
in the United States have not been, as a rule, either so discriminatingly just,
or so severely harsh, as the critics in England. Blackstone has been, on the
one hand, too slavishly followed, or, on the other, neglected and disparaged
with too much prejudice. Of course the more eminent judges and the more
learned scholars have assessed his values at their true worth. Professor Ham-
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mond, in his edition of the Commentaries, does Blackstone full justice on all
occasions; he may even seem to have expended too much space in defending
bim from the attacks and aspersions of Bentham and Austin. His notes, how-
ever, constitute a valuable contribution to the Blackstone literature. Judge
Dillon reminds us of Maine’s judgment of certain of Hammond’s discussions
of the subject, where he tells us:

“Professor Hammond’s learned exposition, in his introduction to Sandars’
Justinian, of the classical distribution of the law and of Blackstone’s classi-
fication and arrangement based thereon attracted the attention and called forth
the commendation of Sir Henry Maine, who declared it to be ‘the best defense
he had seen.’ ‘Early Law and Custom,’ chap. xi, p. 865 (American reprint).
Hammond’s Sandars’ Justinian, Introduction, p. xlii, et seq. See, also, the
notes of the same learned scholar to his edition of Blackstone, vol. 1, p. 316,
note 1; Ib., p. 380, note 2.”

Judge Dillon, likewise, in his Laws and Jurisprudence of England and
America, has discussed fully Blackstone’s work and services, from which we
quote:

“By Blackstone’s time the English law was sufficiently matured (as his
Commentaries show) to admit of being put into methodieal form; and the need
for it arising from the mass of statutes and adjudged cases, and the insuff-
ciency of existing text-books and treatises, pressed with increasing urgency.
This great work could not have fallen into the hands of anyone better able
than Blackstone to perform it. He was by no means unfamiliar with the
practieal work of the profession. He gave many studious years to the task of
preparation. He was, moreover, a consummate literary artist. In this respect
he has never been excelled,—and I must say that in my judgment he has never,
among legal elementary authors, been quite equaled. Even Bentham was foreced
to admit that Blackstone was the ‘first of all institutional writers who taught
jurisprudence to speak the language of the scholar and the gentleman.’ His
generalizations are clear and concise; his historical researches minute and in
general remarkably accurate, and his book is not, like so many modern works,
s mere digest and arrangement of cases, but a systematic treatise. He had,
therefore, all the qualifications—learning, general and legal, professional experi-
ence, literary gifts, and an exquisite artistic sense—necessary for the work on
which he entered when he took his seat in 1758 as Vinerian Professor of Law
at Oxford.

“In judging of his Commentaries, we must not fall into the mistake that
some of Blackstone’s critics make, and look at them from a wrong point of
view. He was a teacher whose purpose was to set forth the English law as it
then existed, and not a reformer whose purpose was to point out its defects
with a view to its improvement. The two functions are, of course, not incom-
paﬁ'ble. But it is obviously not necessary in an institutional work whose design
is to state the law as it is, that the author should expose and dwell upon the
defects and imperfections of the system which he is expounding.”

The examination of nearly ten thousand citations of Blackstone’s Commen-
taries in the reports of American courts from 1789 to 1915 leads inevitably to
the conclusion that Blackstone is accepted in the United States as an authori-
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tative expositor of the common law. Many courts do go further in their ex-
plorations of the sources of the common law, but they nearly always end in
conceding that Blackstone had correctly interpreted it. In England there have
been judicial protests against his being taken as an “authority,” without neces-
sarily questioning the general correctness of his statements, but, nevertheless,
it is said in the Dictionary of National Biography: “The Commentaries have
had a yet higher legal fame, having almost, but not quite, reached the dis-
tinction accorded to those treatises which as Blackstome himself says, ‘are
cited as authority . . . and do not entirely depend on the strength of their
quotations from older authors.’ His name is constantly heard in our courts,
and to this day judges fortify their decisions by quoting his statement of the
law.” And even of his exposition of the English constitution, it is said in the
Encyclopedia Britannica (11th ed.): “It is certain that a vast amount of con-
stitutional sentiment of the country bas been inspired by its pages. To this
day Biackstone’s criticism of the Euglish eonstitution would probably express
the most profound political convictions of the majority,of the English people.
Long after it has ceased to be of much practical value as an authority in the
courts, it remains an arbiter of all public discussions on the law or the con-
stitution. On such occasions the Commentaries are apt to be construed as
strictly as if they were a code.”

The completest and most satisfactory discussion of the merits and influence
of the Commentaries is contained in an article by Professor A. V. Dicey, in
The National Review for December, 1909, p. 653. The substance of the article,
which is entitled “Blackstone’s Commentaries,” was delivered on June 12, 1908,
at All Souls College, Oxford. Professor Dicey says that the permanent merits
of the work may be summed up in a few words. “The book is the work of an
eminent lawyer who was also a consummate man of letters; by virtue both
of his knowledge of law and of his literary genius he produced the one treatise
on the laws of England which must for all time remain a part of English
literature.. The Commentaries live by their style.” He then explains that “the
command of style implies the possession by an author of at least three rare
qualities: power of expression, clearness of aim, literary judgment or taet.”

Even Bentham admitted Blackstone’s mastery of expression, saying that
Blackstone “first of all institutional writers, bas taught jurisprudence to speak
the language of the scholar and gentleman,” and that his style is “correct,
elegant, unembarrassed, ornamented.” In respect to his clearness of aim, he
intended to treat English law as a whole, and indubitably succeeded in his pur-
pose, he and Bracton alone, according to the testimony of Maitland, the greatest
of Eﬁglish legal historical scholars, achieving such a result. In respect to his
literary judgment or tact, Professor Dicey says: “Of his supreme skill in the
use of literary judgment no better example can be given than his unrivaled
success in blending the history with the exposition of English law. How to
achieve this combination is the problem which drives to despair any teacher
who undertakes to explain adequately and intelligibly the existing law of Eng-
land.” “As illustrations of his skill,” says Professor Dicey further on, “let
me refer to his account of the rise, the progress, and the gradual improve-
ment of the laws of England; to his sketch of the feudal system; to his tale
of the doctrine of the benefit of clergy; to his explanation of the action of
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ejectment, where the solemn description of a portentous series of legal fictions
excites, and was intended to excite, not only interest, but amusement; to_his
explanation of the growth and nature of equity, which, at any rate till quite
recently, remained the best, as it was certainly the most readable, exposition
of a matter as to which the ideas even of trained lawyers exhibit no small
perplexity.”

Blackstone had hoped when he accepted the Vinerian Protessorship to found
& school of law at Oxford. He was disappointed in this. Compensetion has
eome, however, even in England. For there grew up, whether by repulsion or
otherwise, the analytical jurists of which Austin was the leader and Holland
& later builder; and then the historical jurists, of which Maine was the leader,
and Maitland the master. The schools of jurisprudence at the English univer-
sities, too, while not what Bluckstone dreamed of, are perhaps, coupled with
the work of the revised system of the Inns of Court, doing a higher and more
needed work for legal scholarship. And again, Blackstonme is the spirit, at
least, to which the American law schools owe their life. “We transplanted,”
mys the late Professor James Bradley Thayer, “an English root, and nurtured
and developed it, while at home it was suffered to languish and die down.
It was the great experiment in the university teaching of our law at Oxford,
in the third quarter of the eighteenth century, and the publication, a little
before the American Revolution, of the results of that experiment, which fur-
nished the stimulus and the exemplar for our own early attempts at systematic
legal education.”*

“To the example of the Vinerian Professorship,” says Professor Dicey, “is
distinetly due the foundation in Massachusetts of the professorial Chair wheye
Story expounded every portion of the law of England and continued his pro-
fessorial labors even when raised to the bench of the Supreme Court of the
United States. XKent, Story, and Marshall are merely a few among the many
distinguished American lawyers who in spirit were the disciples of Blackstone.
The famous American law schools, such as those of Harvard, Yale, Columbia,
California, and Michigan, are in a real sense the fruit of his work and of his
ideas. It is idle to apply in any serious sense the term failure to the career
of a teacher the force of whose genius is felt and acknowledged in the univer-
sities where the most eminent professors of English law teach the principles
of the law of England to the citizens of that Republican Commonwealth, which
is as much the work of the English people as is the constitutional monarchy
of England.”

In the words of this same distinguished Vinerian Professor, who recently
retired from his chair, and who cheerfully acknowledges the full debt that he,
and all the scholars and lawyers of the English-speaking world, owe to the
anthor of the Commeataries, Blackstone “will remain forever the eminent
lawyer, the perfect professor, the consummate man of letters, whose genius
elaimed and vindicated for English law its high and rightful place in the noble
literature of England.”

WILLIAM CAREY JONES.

® The Teaching of English Law at Universities, Legal Essays, by James

Bradley Thayez.
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BIBLIOGRAPHY OF THE COMMENTARIES.

To give an accurate account of the editions prior to the fifth, it
is necessary to distinguish the volumes.

Vol. I was first published in 1765 in a large broad-margined
quarto, bearing the title and imprint: Commentaries on the Laws
of England. By William Blackstone, Esq., Vinerian Professor of
Law and Solicitor-General to her Majesty. Oxford, printed at the
Clarendon Press, MDCCLXYV, pp. (xi) 473. In this edition the
preface is not dated, but in the second edition it bears the date
November 2, 1765, with a postseript dated November 2, 1766.
The Second Edition of this volume, pp. (vii) 485, bears date,
MDCCLXVI. The Third, pp. (x) 485, MDCCLXVIII. The
Fourth, pp. (x) 485, MDCCLXX.

Vol. II. First Edition, pp. (viii) 520, App. xix, MDCCLXYVI.
(See note a.) Second Edition, pp. (viii) 520, App. xix,
MDCCLXVII. Third Edition, pp. (viii) 520, App. xix,
MDCCLXVIII. Fourth Edition, pp. (viii) 520, App. xix,
MDCCLXX.

Vol. III. First Edition, pp. (8) 455, App. xxvii, MDCCLXVIII.
Fourth Edition, pp. (viii) 455, App. xxvii, MDCCLXX.

Vol. IV. First Edition, pp. (viii) 436, App. vii, Index 39.
MDCCLXIX.

All the foregoing are in quarto. I suppose, from all the copies I
have been able to see, that when the first two volumes had reached
the fourth edition, the same numbering was given to the third and

(a) Velume IT has the same number of pages in all the early quarto editions,
and it may be worth while to give a few of the distinguishing marks by which
each edition may be known. The first and second have a list of the errata
facing page 1, the first contains 12 lines, the second 7, while the third and
fourth have none.

Page 13, line 6, first edition reads never can be heir: second and following,
never can be their immediate heir. Page 21, line 4, first reads, collateral to
and issuing: recond and following, collateral to or issuing. Page 52, line 8,
first and second read broke: third and fourth, broken. First, second, and tbird
begin this page a high hand and end of our; the fourth begins as the basis,
ends arms. This is the best distinction between (P:e third and fourth editions.

Volume III, 1768, with second edition of I and II, has pages vi, xxvii, 455.
Arpendix in front. 1770, marked fourth edition., 1769 with fourth edition

but not marked.
(xxxi)
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fourth volumes, though they had not passed through any editions
between the first and fourth.

The first edition I have found in octavo is a Dublin reprint,
printed for John Exshaw, Henry Saunders, Boulter Grierson, and
James Williams (their names vary in the different volumes),
MDCCLXXI. It is curious that in this edition the author is
termed ‘‘Sir William Blackstone, one of his Majesty’s Justices of
the Honorable Court of Common Pleas,”’ though in the English
editions this is not done until after his death. (See ninth edition,
post.) This edition is called on the title page the fourth. So far
as I have collated it, it is based on the text of the third English
edition.

The title ¢‘ Vinerian Professor of Law’’ appears in the first, sec-
ond, and third editions of volume I, but not in the first, second, or
third editions of volume II, or in any edition of volumes III and
IV. With the fourth cdition it disappears entirely. The title of
Solicitor-General to the Queen remains in all title pages to the
eighth inclusive, though Blackstone had resigned the office and
been succeeded by Mr. Ambler, when he took his seat on the K. B.,
vice Mr. Justice Yates in 1770. (See 5 Burr. 2585; 3 Wils. 50.)

The Fifth Edition, Oxford, at the Clarendon Press,
MDCCLXXIII, printed for William Strahan, Thomas Cadell, and
Daniel Prince. 8vo., 4 vols. The pages of volumes I, IT, and III
same with those of the first four editions; vol. IV, pages (viii) 443,
vii, Index 51. This was the first (Eng.) octavo edition. (Hist. of
Bl p. 46, n.)

The Sixth Edition, London, printed for W. Strahan, T. Cadell
in the Strand, and D. Prince at Oxford, MDCCLXXIV, quarto
edition, title page otherwise same as above (5th). The pages of
volumes I, IT, and IIT same with those of first five editions; volume
IV, pages (viii) 443, vii, Index 40.

The Seventh Edition, Oxford, at the Clarendon Press,
MDCCLXXYV, printed for William Strahan, Thomas Cadell, and
Daniel Prince, octavo, 4 volumes, substantially same with the fifth
edition.

The Eighth Edition, title page same as above (5th and 7th eds.),
MDCCLXXVIII; 8vo., 4 vols. By W. B. Esq., Solicitor-General.

The Ninth Edition, title page same except that the author’s
name now appears as ‘‘Sir W, B. Knt., one of the Justices of his
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Majesty’s Court of Common Pleas.’”’ ‘‘The Ninth Edition, with
the Last Corrections of the Author and continued to the Present
Time. By Ri. Burn, LL.D., London, printed for W. Strahan, T.
Cadell in the Strand, and D. Prince, Oxford, MDCCLXXXIIIL."’
4 vols., 8vo. The Editor’s Advertisement is dated July 20, 1783.

The Tenth Edition was published in 1787 by John Williams, Esq.
(with slight additions, see Clarke’s Bibl. Legum, p. 103; Bridg-
man’s Legal Bibl. p. 19), London, 4 vols., 6vo.

The Eleventh Edition, London, 1791, also by Williams. Adver-
tisement bears date January 12, 1791.

The Twelfth Edition (with portraits of the judges), with the
last corrections of the author and with notes and additions by
Edward Christian, Esq., Barrister at Law and Professor of the
Laws of England in the University of Cambridge, London, 1793—
1795. 4 vols., 8vo.

This edition is said to have been originally published in numbers,
each number containing the portrait of a judge. This was done
by the publishers and disclaimed by the editor in his preface. The
portraits in Book III, the only volume of this edition I have had
a chance to examine, are these: William Earl of Mansfield, opposite
title page; Lord Ch. Baron Gilbert, opposite page 167; Sir John
Comyns, Kt., opposite page 325; Philip Earl of Hardwicke, oppo-
site page 426.

The Thirteenth Edition, by Christian, London, 1800. 4 vols.,
8vo. (That of Dublin, 1796, 4 vols., 12mo., though called the thir-
teenth edition and having Christian’s notes, is doubtless fraudulent.
In the Dublin reprint, and the American, the notes are in an ap-
pendix to each book; but mentioned on the title page thus: ‘‘and
continued to the present time by Edward Christian, Esq., Barrister
at Law and Professor of the Laws of England in the University
of Cambridge.’’)

The Fourteenth Edition, in 1803, with notes and additions, was
published by Edward Christian, Esq. Bridgman’s L. B, p. 20.
(Dr. Hoffman in his course of Legal Study, p. 159, mentions this -
as Christian’s first edition, but this is evidently a mistake.)

The Fifteenth Edition, with notes by E. Christian, London, 1809.

The Sixrteenth Edition, with notes by J. F. Archbold (added to
Christian’s), London, 1811. 4 vols., royal 8vo. (See Camus, No.

Distributed by:
The Lawful Path
http://www.lawfulpath.com



xxxiv BIBLIOGRAPHY OF THE COMMENTARIES,

2081 ; Hoffman, p. 159.) I have never been able to find a copy of
the three last mentioned.

The Seventeenth Edition, with notes by J. T. Coleridge, London,
1825. .

The Eighteenth Edition, with notes by J. Chitty, London, 1826
(often reprinted in America).

The Nineteenth Edition, by Hovenden and Ryland, London,
1836, is described in a Philadelphia reprint as ‘‘with a life of
the author and notes by Christian, Chitty, Lee, Hovenden, and
Ryland,’’ adding references to the American cases by a member of
the New York Bar.

The Twentieth Edition (with additions to the text) was by James
Stewart, London, 1841-1844.

The Twenty-first Edition, London, 1844, 4 vols., was edited by
four members of the English Bar, viz.: Vol. I by J. F. Hargrave,
Vol. IT by G. Sweet, Vol. ITI by R. Couch, Vol. IV by W. N. Welsby.

The text of this edition was reprinted from the ninth edition,
published by Dr. Burn after Blackstone’s death, and is therefore
more correct than that of the later editions generally.

This edition was reprinted in New York, 4 vols., 8vo., with notes
" by Wendell.

It seems to have been the last English edition of the original
work which received any careful editorial supervision. Serjeant
Stephen’s New Commentaries founded on Blackstone, 4 vols., 8vo.,
appeared in 1841. ‘‘The Commentaries on the Laws of England,’’
by H. Broom and E. A. Hadley, 4 vols., 8vo., were first published
in 1869. In the preface to this work the writers say that the
twenty-first edition of the Commentaries of Blackstone, containing
many valuable notes, had been placed at their entire disposal.

EARLY AMERICAN EDITIONS OF BLACKSTONE’S COM-
MENTARIES.

There was an American edition in four volumes octavo published
1771-72, an account of which will be found in the preface. It
was by Robert Bell of Philadelphia, who in 1773 issued proposals
for ‘‘reprinting a second American edition in four volumes quarto,
at three dollars each volume. Those gentlemen who were subserib-
ers to the first edition in octavo, and now choose to possess the

Distributed by:
The Lawful Path
http://www.lawfulpath.com



BIBLIOGRAPHY OF THE COMMENTARIES. XXXV

quarto edition, shall have their octavo (if not abused) exchanged
for the quarto on paying the difference between the prices.”’

I have never seen a copy of this quarto edition, and doubt whether
it was published, especially as the edition of 1799 (see below) was
called the second American edition. Of the great number of copies
printed of the first, the only one I have ever seen is in the Library
of the Supreme Court of Washington. It was ‘‘reprinted from
the British copy, page for page with the last edition,’’ viz., the
fourth, as may be seen by comparing page 109 of volume I, con-
taining the stat. 7 Geo. III, c¢. 59, not in the third edition or the
so-called fourth Dublin edition. The following curious note is
appended to the Table of Contents of the first volume:— -

If any reader of this Edition meets with some words uncom-
monly spelled, he is requested not hastily to blame the American
editor because Report saith that the last British edition was cor-
rected under the immediate inspection of the learned author, and it
has of late been the practice of several great men to spell many
words in their own peculiar manner. Therefore the American
editor, to meke this American edition a perfect transcript of the -
last British edition, hath adhered to it as literally as possible.

This first edition was followed by the same publisher with an
interesting appendix to Sir William Blackstone’s Commentaries on
the Laws of England, containing: I. Priestley’s Remarks relating
to the Dissenters. II. Blackstone’s Reply. IIL. Priestley’s An-
swer. IV. The case of the late election of Middlesex [by Black-
stone]. V. Furneaux’s Letters to Blackstone concerning Tolera-
tion and Religious Liberty. VI. Argument of Mr. J. Foster and
speech of Lord Mansfield in the cause between the City of London
and the Dissenters. America. Printed for the subscribers by
Robert Bell, at the late Union Library in Third Street, Philadelphia,
MDCCLXXIII. Parts I to IV contain pages iv, 119. Parts V
and VI contain pages xii, 155. This volume is occasionally quoted
in the earlier American reports as App. Bl.

The Boston edition of 1799 has the following title page, which
from the notes prefixed appears to have been taken from the
eleventh English edition of 1791: Commentaries on the Laws of
England. In Four Books. By Sir William Blackstone, Knt. One

of the Late Justices of His Majesty’s Court of Common Pleas. In
Four Volumes. Second American Edition, carefully reprinted
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from the last London Edition. Containing the Last Corrections of
the Author, the Additions by Richard Burn, LL.D., and Continued
to the Present Time, by John Williams, Esq. Vol. I. Book I.
Printed at Boston, by I. Thomas and E. T. Andrews. Sold by
them at Faust’s Statue, No. 45, Newbury Street; by I. Thomas,
Worcester; by Thomas, Andrews, and Penniman, Albany; by
Thomas, Andrews, and Butler, Baltimore; and by E. S. Thomas,
Charleston, S. C. 1799.

Bound up with each volume but separately paged are Mr. Chris-
tian’s notes. The title page of those in Book I is this: Notes to
Blackstone’s Commentaries which are calculated to Answer all the
Editions. By Edward Christian, Esq., Barrister at Law and Pro-
fessor of the Laws of England in the University of Cambridge.
Vol. V. Printed at Boston by I. Thomas and E. T. Andrews. Sold
by them at their Bookstore, Faust’s Statue, No. 45, Newbury Street;
by said Thomas at Worcester ; by Thomas, Andrews, and Penniman
at Albany; and by Thomas, Andrews, and Butler at Baltimore.
Jan.,, 1801. (The Dublin edition in 12mo. of 1796 has them printed

“in the same form, but paged continuously with the text. It also
mentions them in the title page, and in a note by the printer dated
Dec., 1796.)

Judge Wilson, whose lectures were prepared and delivered in
1790-91, though not published until 1804, evidently used a text of
Blackstone identical with that of the fourth English edition, as
may be seen by comparing his extract on pages 83, 84, and 180 of
volume I. of his works with the text and notes of this edition, Book
I, pages 43, 49, ete.

Tucker’s edition, first published in 1803, of course follows the
latest text of the author’s own work (9th ed. 1783), though I have
noticed in some few places unimportant departure from it and re-
turn to the text of the earlier editions.

[WILLIAM G. HAMMOND.]
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THE AUTHOR'S PREFACE.

THE following sheets contain the substance of a course of lectures
on the laws of England, which were read by the author in the uni-
versity of Oxford. His original plan took its rise in the year 1753
and, notwithstanding the novelty of such an attempt in this age and
country, and the prejudices usually conceived against any inno-
vations in the established mode of education, he had the satisfaction
to find (and he acknowledges it with a mixture of pride and grati-
tude) that his endeavors were encouraged and patronized by those,
both in the university and out of it, whose good opinion and esteem
he was principally desirous to obtain.

The death of Mr. Viner in 1756, and his ample benefaction to the
university for promoting the study of the law, produced about two
years afterwards a regular and public establishment of what the
author had privately undertaken. The knowledge of our laws and
constitution was adopted as a liberal science by general academical
authority ; competent endowments were decreed for the support of
a lecturer, and the perpetual encouragement of students; and the
compiler of the ensuing commentaries had the honor to be elected
the first Vinerian professor.

In this situation he was led, both by duty and inclination, to
investigate the elements of the law, and the grounds of our civil
polity, with greater assiduity and attention than many have thought
it necessary to do. And yet all, who of late years have attended
the public administration of justice, must be sensible that a mas-
terly acquaintance with the general spirit of laws and the principles
of universal jurisprudence, combined with an accurate knowledge
of our own municipal constitutions, their original, reason, and
history, hath given a beauty and energy to many modern judicial
decisions, with which our ancestors were wholly unacquainted. 1If,

in the pursuit of these inquiries, the author hath been able to rectify

any errors which either himself or others may have heretofore

imbibed, his pains will be sufficiently answered: and, if in some

points he is still mistaken, the candid and judicious reader will
(xxxvii)
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make due allowances for the difficulties of a search so new, so ex-
tensive, and so laborious.

The labor indeed of these researches, and of a regular attention
to his duty, for a series of so many years, he hath found inconsistent
with his health, as well as his other avocations: and hath therefore
desired the university’s permission to retire from his office, after
the conclusion of the annual course in which he is at present en-
gaged. But the hints, which he had collected for the use of his
pupils, having been thought by some of his more experienced friends
not wholly unworthy of the public eye, it is therefore with the less
reluctance that he now commits them to the press: though probably
the little degree of reputation, which their author may have ac-
quired by the candor of an audience (a test widely different from
that of a deliberate perusal) would have been better consulted by
a total suppression of his lectures ;—had that been a matter entirely
within his power.

For the truth is, that the present publication is as much the effect
of necessity, as it is of choice. The notes which were taken by his
hearers, have by some of them (too partial in his favor) been
thought worth revising and transcribing ; and these transeripts have
been frequently lent to others. Hence copies have been multiplied,
in their nature imperfect, if not erroneous; some of which have
fallen into mercenary hands, and become the object of clandestine
sale. Having therefore so much reason to apprehend a surrep-
titious impression, he chose rather to submit his own errors to the
world, than to seem answerable for those of other men. And, with
this apology, he commits himself to the indulgence of the public.

2 Nov. 1765.

POSTSCRIPT BY THE AUTHOR.

Notwithstanding the diffidence expressed in the foregoing
Preface, no sooner was the work completed, but many of its posi-
tions were vehemently attacked by zealots of all, even opposite,
denominations, religious as well as civil; by some with a greater,
by others with a less degree of acrimony. To such of these animad-
verters as have fallen within the author’s notice, for he doubts not
but some have escaped it, he owes at least this obligation, that they
have occasioned him from time to time to revise his work, in respect
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to the particulars objected to; to retract or expunge from it what
appeared to be really erroneous; to amend or supply it when inac-
curate or defective; to illustrate and explain it when obscure. But
where he thought the objections ill-founded, he hath left, and shall
leave, the book to defend itself; being fully of opinion, that if his
principles be false and his doctrines unwarrantable, no apology
from himself can make them right; if founded in truth and recti-
tude, no censure from others can make them wrong,

[2 Nov. 1766.]
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: 3. Maritime...... viiveiens sereeeese. 13
| 2. Private, as
1. Master and servant........ ceeees ceteccsenaenss 14
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8. Parent and child..... B 1
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BLACKSTONE'S ANALYSIS OF THE
COMMENTARIES.*

INTRODUCTION.

OF THE STUDY, NATURE, AND EXTENT OF THE LAWS
OF ENGLAND.

SECTION L

OF THE STUDY OF THE LAW.
[References are to star paging.]

1. The general utility of the study of the English common law will prin-
cipally appear from considering the peculiar situations of, 1. Gentle-
men of fortune. 2. The nobility. 3. Persons in liberal .professions..6-16

2. The causes of its neglect were, chiefly, the revival of the study of the
Roman laws in the twelfth century, their adoption by the clergy and
universities, and the illiberal jealousy that subsisted between the
patrons and students of each............... tereeceenciaraaanann 16-22

8. The establishment of the court of common pleas at Westminster pre-
served the common law, and promoted its study.in that neighborhood,
exclusive of the two universities..... cesereeccrenanan ceeesene ...22-26

4. But the universities are now the most eligible places for laying the
foundations of this, as of every other liberal accomplishment; by
tracing out the principles and grounds of the law, even to their

original elements ..... T - 5 1

SECTION II.
‘OF THE NATURE OF LAWS IN GENFRAL.

1. Law is a rule of action, prescribed by a superior power.............. 38
2. Natural law is the rule of human action, prescribed by the Creator,
and discoverable by the light of reason................. eeeseees 39-41
3. The divine or revealed law (considered as a rule of action) is also the
law of nature, imparted by God himself..... Y3 B 1]
4. The law of nations is that which regulates the conduct and mutual in-
tercourse of independent states with each other, by reason and natural
justice .......... S Cetreeieceniatiinns 43
5. Municipal or civil law is the rule of civil ‘conduet prescribed by the
supreme power in a state, commanding what is right, and prohibiting
what is wrong ..........................................:....44—47
* This Analysis was printed by Blackstone for the use of his students as a
syllabus of his lectures.
(1xxxvii)
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6. Society 18 formed for the protection of individuals; and states or gov-
ernment for the preservation of-eociety................. cerenens 47

7. In all states there is an absolute supreme power, to which the right of
legislation belongs; and which, by the singular constitution of these
kingdoms, is vested in the king, lords, and commons....... ceves..48-53

8. The parts of a law are, 1. The declaratory, which defines what is right
and wrong. . 2. The directory, which consists in commanding the ob-
servation of right, or prohibiting the commission of wrong. 3. The
remedial, or method of recovering private rights and redressing pri-
vate wrongs. 4. The vindicatory sanction of punishments for publie
wrongs; wherein consists the most forcible obligation of human laws

9. To interpret a law, we must inquire after the will of the maker, which
may be collected either from the words, the context, the subject mat-
ter, the effects and consequence, or the spirit and reason of the law..59-61
10. From the latter method of interpretation arises equity, or the correction
of that wherein the law (by reason of its universality) is deficient..61-62

SECTION IIL

OF THE LAWS OF ENGLAND.
1. The laws of England are of two kinds: the unwritten or common law,

and the written or statute law......... Ceeeeenstseetinnnnan eeee. 63
2. The unwritten law includes, 1. General customs. 2. Particular cus-
toms. 3. Particular laws..... feeeeieentetiieies teaenn coseanen '64-67

3. General customs, or the common law properly so called, are founded
upon immemorial universal usage, whereof judicial decisions are the
evidence; which decisions are preserved in the public records, ex-
plained in the year-books and reports, and digested by writers of

approved authority .............. Ceereecresrraanas teeseene....08-T4
4. Particular customs are those which are only in use within some peculiar
districts; as gavelkind, the customs of London, ete............... 74-76

5. These, 1. Must be proved to exist; 2. Must appear to be legal; that is,
immemorial, continued, peaceable, reasonable, certain, compulsory,
and consistent; 3. Must, when allowed, receive a strict construction..76-79
6. Particular laws are such as, by special custom, are adopted and used
only in certain peculiar courts, under the superintendence and control
of the common and statute law; namely, the Roman, civil, and canon
Jaws ....ciiieiiiiiiees TN teesesateetaaranann 79-84
7. The written or statute laws are the acts which are made by the king,
lords, and commons in parliament, to supply the defects, or amend
what js amiss, of the unwritten law................... veeane ....85-91
8. In order to give a more specific relief than can sometimes be had,
through the generality of both the unwritten and written law, in
matters of private right, it is the office of equity to interpose......91-92
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SECTION IV.

OF THE COUNTRIES SUBJECT TO THE LAWS OF ENGLAND,
[References are to star paging.]

1. The laws of England are not received in their full extent in any other
territories besides the kingdom of England and the dominion of
Wales, which have, in most respects, an entire communion of laws..93-95

2. 8cotland, notwithstanding the union, retains its own munieipal laws,

though subject to regulation by the British parliament............ 95-98
8. Berwick is governed by its own local usages, derived from the Scots
law, but bound by all acts of parliament.................. veseans 99

4. Ireland is a distinct subordinate kingdom, governed by the common
law of England, but not bound by modern acts of the British par-
liament, unless particularly named...... g - |+ L

8. The Isle of Man, the Norman Isles (as Guernsey, etc.) and our planta-
tions abroad, are governed by their own laws, but are bound by acts
of the British parliament, if specially named therein...... eeee.104-111

6. The territory of England is divided, ecclesiastically, into provinces,
dioceses, archdeaconries, rural deaneries, and parishes.,.........111-114

7. The civil division is, first, into counties, of which some are palatine;
then, sometimes, into rapes, lathes, or trithings; next into hundreds,
or wapentakes; and, lastly, into towns, vills, or tithings..........114-120

BOOK I.
OF THE RIGHTS OF PERSONS.

CHAPTER L

OF THE ABSOLUTE RIGHTS8 OF INDIVIDUALS.

1. The objects of the laws of England are, 1. Rights. 2. Wrongs....121-122
2. Rights are, the rights of persons, or the rights of things......... veees 122

8. The rights of persons are such as concern, and are annexed to, the

persous of men, and, when the person to whom they are due is re-

garded, they are ealled (simply) rights; but, when we consider the
person from whom they are due, they are then denominated duties... 123

4. Persons are either natural, that is, such as they are formed by nature;

or artificial, that is, created by human policy, as bodies politie or cor-
porations .......cciieneveinnnn Ceererereeaaaen N £ 1.

. The rights of natural peroono are, 1. Absolute, or such as belong to
individuals. 2. Relative, or such as regard members of society..... 123

6. The abeolute rights of individuals, regarded by the municipal laws

(which pay no attention to duties of the absolute kind), compose
what is called political or civil liberty........c...coviiieiiant., 123

7. Political or eivil liberty is the natural liberty of mankind, so far re-
strained by human laws as is necessary for the good of society...... 125
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8. The absolute rights, or eivil liberties, of Englishmen, as frequently
declared in parliament, are principally three: the right of personal
security, of personal liberty, and of private property.......... 125-129

9. The right of personal security consists in the legal enjoyment of life,
limb, body, health, and reputation..... Ceeresearataieeenoanan 129-134

10. The right of personal liberty consists in the free power of locomotion,
without illegal restraint or banishment..............co00evnnn 134-138
11. The right of private property consists in every man’s free use and
disposal of his own lawful acquisitions, without injury or illegal
diminution....... .. [ [N te teetereteee seeeeenanan 138-140
12. Besides these three primary rights, there are others which are secondary
and subordinate; viz. (to preserve the former from unlawful attacks),
1. The constitution and power of parliaments. 2. The limitation of
the king’s prerogative; and (to vindicate them. whem actually vio-
lated). 3. The regular administration of public justice. 4. The
right of petitioning for redress of grievances. 5. The right of having
and using arms for self-defense.......eceiveeeceinncecnenss..140-145

CHAPTER IL
OF THE PARLIAMENT.
1. The relations of persons are, 1. Public. 2. Private. The public re-
lations are those of magistrates and people. Magistrates are supreme,
or subordinate. And of supreme magistrates, in England, the par-
liament is the supreme legielative, the king the supreme executive... 146
2. Parliaments, in some shape, are of as high antiguity as the Saxon
government in this island; and have subsisted, in their present form,

at least five hundred years.........cccoviiiiiieeiiiiiinet, 147-150
3. The parliament is assembled by the king’s writs, and its sitting must
not be intermitted above three years..... Cheeeriiieeiananas 150-153

4. Its constituent parts are the king’s majesty, the lords spiritual and
temporal, and the commons represented by their members: each of
which parts has a negative, or necessary, voice.in making laws. .153-160

5. With regard to the general law of parlinment, its power is absolute;
each house is the judge of its own privileges; and all the members
of either house are entitled to the privilege of speech, of person, of
their domestics, and of their lands and goods......cccovvu.n.. 160-167

6. The peculiar privileges of the lords (besides their judicial capacity)
are to hunt in the king’s forests; to be attended by the sages of the
law; to make proxies; to enter protests; and to regulate the election
.of the sixteen peers of North Britain............ eeeeenaenn 167-169

7. The peculiar privileges of the commons are to frame taxes for the
subject, and to determine the merits of their own elections, with
regard to_the qualifications of the electors and elected, ard the pro-
ceedings at elections themselves.............covveeviniennes. 169181

e ..
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8. Bills are usually twice read in each house, committed, engrossed, and
then read a third time; and when they have obtained the concurrence
of Dboth houses, and received the royal assent, they become acts of

parliament .......cc00veiiennnn N [ .....181-186
8. The houses may adjourn themselves; but the king only can prorogue
the parliament ...... et et eacesnetateteataangectntsannenans 186-187

10. Parliaments are dissolved, 1. At the king's will. 2. By the demise of
the crown; that is, within six months after. 3. By length of time,
or bhaving sat for the space of seven years.....e..ceccccceve..188-189

CHAPTER III.

OF THE KING AND HIS TITLE.
1. The supreme executive power of this kingdom is lodged in a single
person, the king or queen...........cccueunn.. seesaansecnaranne 190
2. This royal person may be conaldered with regard to, 1. His title.
2. His royal family. 3. His councils. 4. His duties. 5. His pre-
rogative. 6 His revenue......ccccvveeeniencnanecneasasannnnns . 190
3. With regard to his title: the crown of Enghnd by the positive consti-
tution of the kingdom, hath ever been descendible, and so continues

......... e £ 11 &
4. The crown is descendible in a course peculiar to itself............ 193-195
5. This course of descent is subject to limitation by parliament..... 195-196

6. Notwithstanding such limitations, the crown retains its descendible
quality, and becomes hereditary in the prince to whom it is limited

................................. Ciseeseenesanenes..196-197
7. King Egbert King Oanute and King Wﬂham T, have been successively
constituted the common stocks; or auncestors; of this descent..... 197-210

8. At the revolution the convention of estates, or representative body of
the nation, declared that the misconduct of King James II amounted
to an abdication of the government, and that the throne was thereby
vacant..... cee sescaeerecneaanes eeeiee e ceeans Ceecareaaann 211-213
9. In eonsequence of this vacancy, and from a regard to the ancient
line, the convention appointed the next Protestant heirs of the blood
royal of King Charles I to fill the vacant throne, in the old order
of succession ; with a temporary exception, or preference, to the person
of King William ITI......ccciiiniiiiiiiiiiiiiiniennnnennnn, 214-216
10. On the impending failure of the Protestant line of King Charles I
(whereby the throne might again have become vacant), the parlia-
ment extended the settlement of the crown to the Protestant line of
King James I, viz., to the Princess Sophia of Hanover, and the heirs
of her body, being Protestants; and she is now the common stock,
from whom the heirs of the crown must descend.......ec...,...216-218

.......

Distributed by:
The Lawful Path
http://www.lawfulpath.com



xcu BLACKSTONE’S ANALYSIS OF THE COMMENTARIES,

CHAPTER IV.

OF THE KING'S ROYAL FAMILY.
: [References are to star paging.] .
1. The king’s royal family consists, first, of the queen, who is either

regnant, consort, or doWager...........ccoiteieericinennianonns 219
2. The queen consort is a public person, and hath many personal pre-

rogatives and distinct revenues.................... teeerranen 219-224
3. The Prince and Princess of Wales, and the princess-royal, are pecu-

liarly regarded by the law......... PN 225

4. The other princes of the blood-royal are only entitled to precedence.,. 225

CHAPTER V.
OF THE COUNCILS BELONGING TO THE KING.

1. The king’s councils are, 1. The parliament. 2. The great council of
peers. 3. The judges, for matters of law. 4. The privy council. . .227-230
8. In privy-counselors may be considered, 1. Their creation. 2. Their
qualifications. 8. Their duties. 4. Their powers. 5. Their privileges.
6. Their dissolution ....covvvvieeviieennennns cesesceneaseens 280282

CHAPTER VL
OF THE KING'S DUTIES.

1. The king’s duties are to govern his people according to law, to execute
Jjudgment in mercy, and to maintain the established religion.,..233-234
2. These are his part of the original contract between himself and the
people, founded in the nature of soeiety, and expressed in his oath
&t the Coronation ceeeceeieririecneneienrriecceceniaccincee...234-238

CHAPTER VIIL
OP THE KING’S PREROGATIVE,

1. Prerogative is that special power and pre-eminence, which the king
hath above other persons, and out of the ordinary course of law, in
right of his regal dignity....... Cereteiieiiieiieneas erenens 237-239

2. Such prerogatives are either direct, or incidental. The incidental, aris-

ing out of other matters, are considered as they arise; we now treat
only of the direet....... Cretererei e ceeceansessss.239-240

. The direct prerogatives regard, 1. The king’s dignity, or royal charac-

ter; 2.-His authority, or regal power; 3. His revenue, or royal in-
COME +ovvvvrnrannanann cresetreresaas e teenessenens secnacnns 240-241

4. The king’s dignity consists in the legal attributes of, 1. Personal sover-
eignty. 2. Absolute perfection. 3. Political perpetuity......... 241-249

5. In the king’s authority, or regal power, consists the executive part of
QOVErNMONt . .oveveeerernesonssosnssse sosascssasssnnnessss 200252
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6. In foreign concerns; the king, as the representative of the -nation, has
the right or prerogative. 1. Of sending and receiving ambassadors.
2. Of making treaties. 3, Qf proclaiming war or peace. 4. Of issu-
ing reprisals. 5. Of granting safe-conducts........cei0eoaes...252-261
7. In domestic affairs; the king is, first, a constituent payt of the su-
preme legislative power; hath g negative upon all new laws; and is
bound by no statute, unless specially named therein...........261-262
8. He is also considered as the general of the kingdom, and may raise
ficets and armies, build forts, appoint havens, erect beacoms, pro-
hibit the exportation of arms and ammunition, and confine his sub-
-jeets within the realm, or recall them from foreign parts........262-266
9. The king is also the fountain of justice, and general conservator of the
peace; and, therefors, may ereet courts (wherein he hath a leggl
-ubiquity), prosecute offenders, pardon erimes, and issue proclamations
B T AN .266-271
10 He is likewise the fountain of honor, of office, and of privilege. . ..271-273
11. He is also the arbiter of domestic commerce (not of foreigm, whieh
is regulated by the law of merchants); and is, therefore, entitled to
-the erection of public marts, the regulation of weights and measures,
.and the ecoinage or legitimation of MODEY..e0.eneeeeusanen e 273279
12. The king is, lastly, the supreme head of the church, and, as such, con- '
venes, regulates, and dissolves synods, neminates bishops, and receivgs
lppﬂhinlll ecclesiastical Gm-..q--o'vtn.o-.o.oo:-o-o-.-..-279‘280

ey
.o

CHAPTER VIIL-
OF THE KING'S REVENUL. S
‘1. The king’s revenue is either ordinary ‘or extraordinary.- Aud' the ordi-
pary is, 1. Ecclesiastical. 2. Temporal......... ceeveeennsi.. 2810268
8. The king’s ecclesiastical revenue consists in, 1. The custody of the tem-
poralties of vacant bishoprics. 2, Corodies and pensions. 3. Extra
parochial tithes. ' -4, The first fruits and tenths of beneflces. . .282-286
8. The king’s ordinary temporal revenue consists in, 1. The demesne
lands of the crown. 2. The hereditary excise, being part of the
consideration for the purchase of his feudal profits, and the pre-
rogatives of purveyance and pre-emption. 3. An annual sum issu-
ing from the duty on wine licenses, being the residue-of the same- -
consideration. 4. His forests. 5. His courts of justice. 6. Royal
fish. 7. Wrecks, and things jetsam, flotsam, and ligan. 8. Royal
mines. 9. Treasury-trove. 10. Waifs. 11. Estrays. 12, Forfeit-
ures for offenses, and deodands. 13. Escheats of lands. 14. The
custody of idiots and lunaties........vevivvneecnnrerraned..286-307
4 The king’s extraardinary. revenue cansists in aids, subsidies, and
supplies, granted to him by the commons in parliament,.....307-308
§. Heretofore these were usually raised by grants of the (nominal)
tenth or fifteenth part of the movables in every township; or. by
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scutages, hydages, and talliages; which were succeeded by sub-
sidies assessed upon individuals, with respect to their lands and
€00ds....iiets creennnnnnn ceee veees ceeesesaansnne teereseeeess 309
6. A new system of taxation took place about the time of the revolu-
tion; our modern taxes are, therefore, 1. Annual. 2. Perpetual.... 309
7. The annual taxes are, 1. The land tax, or the ancient subsidy raised
upon a new assessment. 2. The malt tax, being an annual excise
on malt, rum, cider, and perry..... teecseessacrsscesiaesis.309-314
8, The perpetual taxes are, 1. The customs, or tonnage and poundage of
all merchandise exported or imported. 2. The excise duty, or in-
land imposition, on a great variety of commodities. 3. The salt
duty, or excise on salt. 4. The postoffice, or duty for the carriage
of letters. 5. The stamp duty on paper, parchment, etc. 6. The
duty on houses and windows. 7. The duty on licenses for hackney-
coaches and -chairs. 8. The duty on offices and pensions......314-328
9. Part of this revenue is applied to pay the interest of the national
debt, till the principal is discharged by parliament.........328-329
10. The produce of these several taxes were originally separate and spe-
cific funds, to answer specific loans upon their respective credits;
but are now consolidated by parliament into three principal funds,
the aggregate, general, and south-sea funds, to answer all the debts
of the nation, the public faith being also superadded, to supply
deficiencies; -and - strengthen - the security of the whole.......3289-331
11. The surpluses of these funds, after paying the interest of the
national debt, are carried together, and denominated the sinking
fund, which, unless otherwise appropriated by parliament, is an-
nually to be applied towards paying off some part of the prin-
1 Y R NS ) S L 2
12. But, previous to this, the aggregate fund is now charged with an
annual sum for the civil list, which is the immediate proper revenue
-of the crown, settled by parliament on the king at his accession,
for defraying the charges of civil government.....cceve00..332-335

\

CHAPTER IX.
OF SUBORDINATE MAGISTRATES.

1. Subordinate magistrates, of the most general use and authority, are,
1. Sheriffs. 2. Coroners. 3. Justices of the peace. 4. Constables.
5. Surveyors of the highways. 6. Overseers of the poor.......338-339
2. The sheriff is the keeper of each county, annually nominated in due
form by the king, and is (within his county) a judge, a con-
servator of the peace, a ministerial officer, and the king’s bailiff
teeesiecaee sone Chvesaante cuineaes seretvannne cerenaes ee...339-346
3. Coroners are permanent officers of the crown in each county, elected
by the freeholders, whose office it is to make inquiry concerning .:
‘the death of the king’s subjects, and certain revenues of the
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erown; and also, in particular cases, to supply the office of sheriff

...... - L 1 s 4
4. J nstxces of the peace are magistrates in each county, statutably quali-
" fled, and commissioned by the king’s majesty; with authority to
conserve the peace; to hear and determine felonies, and other mis-
demeanors; and to do many other acts committed to their charge
by particular statutes......... Cieeessasssssesesacecnannsas.349-355
6. Constables are officers of hundreds and townships, appointed at the
leet, and empowered to preserve the peace, to keep watch and
ward, and to apprehend offenders...... Ceeecrteeennes Ceerennn 355-357
6. Surveyors of the highways are officers appointed annually in every
parish, to remove annoyances in, and to direct the reparation of,
the public roads............ ceeestecartariesesssscssanesss 357359
7. Overseers of the poor are officers appointed annunally in every parish
to relieve such impotent, and employ such sturdy poor, as are
settled in each parish, by birth, by parentage, by marriage, or by
forty days’ residence, accompanied with, 1. Notice. 2. Renting a
tenement of ten pounds annual value. 3. Paying their assessed
taxations. 4. Serving an annual office. 5. Hiring and service for
a year. 6. Apprenticeship for seven years. 7. Having a sufficient
estate in the parish......ccveiieiieecrncnncnscnsceanssesss 359-365

CHAPTER X.

OF THE PEOPLE, WHETHER ALIENS, DENIZCNS, OR NATIVES.

1. The people are either aliens, that is, born out of the dominions or
allegiance of the crown of Great Britain, or natives, that is, born
within it ..ot ceeseresttessassasaainns 368

2. Allegiance is the duty of all subJects, being the reciprocal tie of
the people to the prince, in return for the protection he affords
them; and, in natives, this duty of allegiance is natural and per-
petual; in aliens, is local and temporary only................ 366-371

8. The rights of natives are also natural and perpetual; those of aliens
local and temporary only; unless they be made denizens by the
king, or naturalized by parliament........csceeeeseeeece...371-375

CHAPTER XI.
OF THE CLERGY.

1. The people, whether allens, denizens, or natives, are also either clergy,
that is, all persons in holy orders, or in ecclesiastical offices; or
laity, which comprehends the rest of the ration................ 376

2. The clerical part of the nation, thus defined, are, 1. Archbishops and .
bishops, who are elected by their severa) chapters, at the nomina-
tion ‘of ‘the crown; and afterwards confirmed and consecrated by
each other. 2. Deans and chapters. 8. Archdeacons. 4. Rural
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deans. 5. Parsons (under whom are included appropriators) and
vicars, to whom there are generally requisite holy orders, presenta-
tion, institution, and induction. 6. Curates, to which may be
added, 7. Churchwardens. 8. Parish clerks and sextons.........877-395

CHAPTER XIL

OF THE CIVIL STATE.
1. The laity are divisible into three states: civil, military, and mari-
time.......... ......... Svennss sasesesesssasssssassnasenesene . 396
2. The civil state (which includes all the nation, except the clergy,
the army, and the navy, and many individuals among them also)
may be divided into the nobility, and the commonalty.......... 398
3. The nobility are dukes, marquises, earls, viscounts, and barons.
These had anciently duties annexed to their respective honors;
they are created either by writ, that is, by summons to parlia-
ment, or by the king’s letters patent, that is, by royal grant; and
they enjoy many privileges, exclusive of their senatorial capacity
F S tesesssscssesiasanesas.396-402
4, The commonalty consist of knights of. the garter, knights ban-
nerets, baronets, knights of the bath, knights bachelors, esquires,
gentlemen, yeomen, tradesmen, artificers, and laborers..........403-407

CHAPTER XIIL

OF THE MILITARY AND MARITIME STATES,
1. The military state, by' the standing conmstitutional law, consists of
the militia of each county, raised from among the people by lot,
officered by the principal landholders, and commanded by the lord
lieutenant......... ... Ceeerieaee ceete aeiecenes Ceeeesens ...408-413
2. The more disciplined occasional troops of the kingdom are kept on
foot only from year to year, by parliament; and, during that
period, are governed by martial law, or arbitrary articles of war,
formed at the pleagsure of the crown...........cee0uvene....413418
8. The maritime state consists of the officers and mariners of the
British navy, who are governed by express and permanent laws,
or the articles of the navy, established by act of parliament...419—421

CHAPTER XIV.
OF MASTER AND SERVANT.

L The pfivato,.éédnomical relations of persons are those of, 1. Master
and servant. 2. Husband and wife. 3. Parent and child. 4.
Guardian 8nd WArd....ccececiesssecccocascessencsancosccocaoss 422
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2. The first relation may subsist between a master and four species
of servants (for slavery is unknown to our Jaws): viz., 1, Menial
servants, who are hired. 2. Apprentices, who are bound by in-
dentures. 3, Laborers, who are casually employed. 4. Stewards,
bailiffs, and factors, who are rather in a ministerial state....423-427

8. From this relation result divers powers to the master and emolu-
ments to the servant..... Ceeeerereeeaan Ceeeanns Cheerenaeaas 427-428

4. The master hath a property in the service of his servant, and must
be answerable for such acts as the servant does by his express or -
implied command .ccieeieneciierreiteriettrireianreineee..420-432

CHAPTER XV.
OF HUSBAND AND WIFE,

1. The second private relation is that of marriage, which includes the
reciprocal rights and duties of husband and wife............... 433
2. Marriage is duly contracted between persons, 1. Conseiting. 2.
Free from canonical impediments, which make it voidable. 3.
Free also from the civil impediments, of prior marriage, of want
of age, of nonconsent of parents or guardians, where requisite, and '
of want of reason, either of which make it totally void. And it
must be celebrated by a clergyman, jn due form and place....433-440
3. Marriage is dissolved, 1. By death. 2. By divorce in the spiritual
court, not @ mensa et thoro only, but a vinculo matrimonii, for
canonical cause existing previous to the eontract. 3. By act of par-
liament, as, for adultery.............. Ceeeesieesaeeeaatainans 440442
4. By marriage the husband and wife become one person in law, which
unity is the principal foundation of their respective rights, duties, =
and disabilities .. coeeeerierieiiiiieiiiiiirittiieeatiaine. 442445

CHAPTER XVIL.
OF PARENT AND CHILD.

1. The third and most universal private relation is that of parent and
child...... ceersere saes Ceeceneetes sesreaniee o R * 1
8. Children are, 1. Legitimate, being those who are born in lawful
wedlock, or within a competent time after. 2. Bastards, being
those who 8re not 80.....ccceeienecenrenneroecrinnnnneeeannss, 446
3. The duties of parents to legitimate children are, 1. Maintenance.
2. Protection. 3. Education............ teeerreceenranerea. 447452
4. The power of parents consists principally in correction, and consent
to marriage. Both may after death be delegated by will to a
guardian; and the former also, living the parenmt, to a tutor or

J117:7:1 7- S cevescseasss ssesss ceesse ses secaen 452453
5. The duties of legitimate children to parents are obedience, protection,
a0d MAINEDANCE «vvverenereneenscrsnnranennneenn cereeeeen.. 453454
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6. The duty of parents to bastards is only that of maintenance.......457-458
7. The rights of a bastard are such only as he can acquire, for he is in-
capable of inheriting anything.......cceeiuiviieeencreiacinneee.. 459

CHAPTER XVIIL
OF GUARDIAN AND WARD.

[y

. The fourth private relation is that of guardian and ward, which is
plainly derived from the preceding, these being, during the continu-
ance of their relation, reciprocally subject to the same rights and
duties........ Ceree as Certieriaeeaes ceeres evines sreterecennnnn 460

2. Guardians are of divers sorts: 1. Guardians by nature, or the parents.

2. Guardians for nurture, assigned by the ordinary. 3. Guardians

in socage, assigned by the common law. 4. Guardians by statute,

assigned by the father’s will, all subject to the superintendence of

the court of ChaNCEry......cvveivvierinrrnnninnsnceconsnens 461-463
3. Full age in male or female for all purposes is the age of twenty-one

years (different ages being allowed for different purposes); till

which age the person is an infant............c.ooivvviviane., 463464

4. An infant, in respect of his tender years, hath various privileges, and

various disabilities in law, chiefly with regard to suits, crimes, es-

tates, and contracts.....ceieciiiiiiiciiiiiiiiiiiieeaesaens..464-466

CHAPTER XVIIL
OF OORPORATIONS,

1. Bodies politie, or corporations, which are artificial persons, are estab-
lished for preserving in perpetual succession certain rlghts which,
being conferred on natural persons only, would fail in process of

time....... Cee tereneriiiiiees saaes Ceeees Ceee seeenneeciaanaes 467
2, Corporations are, 1. Aggregate, consisting of many members. 2. Sole,
consisting of one person OnlY..........ieeiiiiieiiiiiiianiennnn 469

3. Corporations are also either spiritual, erected to perpetuate the rights
of the church, or lay. And the lay are, 1. Civil, erected for many
temporal purposes. 2. Eleemosynary, erected to perpetuate the

charity of the founder..........ccovviniiniiiiiinnnienininnns 470471
4. Corporations are usually erected, and named, by virtue of the king's
royal charter, but may be created by act of parliament........ 472475

5. The powers incident to all corporations are, 1. To maintain perpetual
succession. 2. To act in their corporate capacity like an individual.
3. To hold lands, subject to the statutes of mortmain. 4. To have a
common seal. 5. To make by-laws, which last power, in spiritual or
eleemosynary corporations, may be executed by the king or the

6. The duty of corporations is to answer the ends of their institution.... 479
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7. To enforce this duty, all corporations may be visited: spiritual eorpo-
rations by the ordinary; lay corporations by the founder, or his
representatives; viz., the civil by the king (who is the fundator in-
cipiens of all) represented in his court of king’s bench; the eleemosy-
nary by the endower (who is the fundator perficiens of such) or by
his heirs or 888igN8. ... 0eovtireirriiieccscietisacasasonss...480—484

8. Corporations may be dissolved, 1. By act of parliament. 2. By the
natural death of all their members. 3. By surrender of their fran-
chises. 4. By forfeiture of their charter.c.cceccoecceccccoss..484-485
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TABULAR VIEW OF BOOK 1I.

THE RIGHTS OF THINGS.

. Chapter
Which econsist in dominion over.........coceeeeeesensennaens
1. Thin%s real, in which are considered,
[ heir several kinds, viz.,
1, Corporeal.....coveeeennee cueennne eo seseseen T
2. Incorporeal........ viiiiiiinint tirereraiiiniaanas ceees 8
he tenures by which they may be holden, ........... cerees 4
1. Ancient....... eeees W teeececeasies sesesesessecssacans . b
iZ Modern........ ..cuveene P
3. Estates therein, with respect to,
{l. uantity of interest, viz.,
1. Freehold
1. Of inheritance.....ceeee ceeeesconsennnnee cesnee T
2. Not of inheritance......... P -
2. Less than freehold......... ceeesaseasnenas veeens . 9
4 3. On condition...... P {1 ]
2. Time of enjoyment, in
1. Possession
2. Remainder
3. Reversion..... P § §
| 8. Number and connections of the tenants who may hold in
4 1. Severalty
2. Joint tenancy
3. Coparcenary
4. Common.... seveeennnn Ceeteesessianenanas }g
4. Title to them whlchma be ned orloctb ..... ceeresanes
L 1. Descent. .......... yw ceees y cees 14
2, Purchase. which includes
1. Ceteasene sesessaceanes eeiiensanen . 15
2. e il iiiirees teee cescsesstiaane 18
3. cedeeas eeeeces saeeanens eerneeens .17
4. Ce eeseeecesieasnsnee s eeeeeee. 18
5. ymmon assurances, which are ceeeeaes 19
tter in pais, wherexn of its
nature
‘2. Several species ....... ceseeeteneanes veeeeees 20
2. Matter of record......covvivnnrnaninnnns veerees 21
3. Special custom.......... e ceessesasesaineae .e. 22
4, Deviee. .... eetees seseseriee sessans eeaeen oo 23
L2. or chattels, in which are considered o4
therein. ...voeeenuneoerreoceunsee sosannnnn eeeen .. 25
them, which may be gained or lost by
1. Occupaney......... e tecetesasecnss sesesececcaenes ... 26
2. Prerogative
3. Forfeiture....... ceeee sereeeeanans e eeeraeas teeeeeess 27
4. CuBtomM....oovr cvvnennsones caveanannns Ceeennn ceeeene . 28
5. Succession
6. Marriage
7. Judgment..cooeeeee cocreennnens soevnsscncenscscncnnee 29
8. Grant
9. Contract....... e ceearsas seeses sssssccsens ceseecns ... 30
10. Bankruptey....ooee0nn Ges sececrrrevena toeee ssaes eeess 81
Testament
Administration........ ......... R -1
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BOOK 1II.
OF THE RIGHTS OF THINGS.

CHAPTER 1L

OF PROPERTY, IN GENERAL.
[Referonces are to star paging.]
1. ATl dominion over external objects has.its original from the gift of
the Creator to man in general..... Ceeesteaieranans N 2
2. The substance of things was, at first, common to all mankind; yet a
temporary property in the use of them might even then be acquired
and continued by 0CCUPANCY....oviernncrarerrreenencancncenans . 8
8. In process of time a permanent property was established in the sub-
stance, as well as the use of things, which was also originally acquired
by occupancy only......... e eeiiieettrs et etttasaraenannnnons 45
4. Lest this property should determine by the owner’s derellctxon or death,
whereby the thing would again become common, societies have estab-
lished conveyances, wills, and heirships, in order to continue the prop-
erty of the first occupant; and where by accident such property
becomes discontinued or unknown, the thing usually results to the
sovereign of the state, by virtue of the municipal law............. 9-11
5. But of some things, which are incapable of permanent substantial
do minion, there still subsists only the same transient usufructuary
property, which originally subsisted in all things.......c.ccceuueee 14

CHAPTER II.
OF REAL PROPERTY, AND FIRST, OF CORPOREAL HEREDITAMENTS.

1. In this property, or exclusive dominion, consist the righis of things,
which are, 1. Things real. 2. Things personal...... teseessirsanen 16
2. In things real may be considered, 1. Their several kinds. 2. The ten-
ures by which they may be holden. 3. The estates, which may be
acquired therein. 4. Their title, or the means of acquiring and losing
them........... o eosesercasncosanes cee seeeeenaaacans teveeaees 16
8. All the several kinds of things real are reducible to one of these three,
viz., lands, tenements, or hereditaments, whereof the second includes
the ﬂnt, and the third includes the first and second......cc...... 16
4. Hereditaments therefore, or whatever may come to be inherited (being
the most comprehensive denomination of things real), are either cor-
poreal or inCOrPoreal.....cevieerscesnucccecasnscsnssacscsseneas 17
5. Corporeal hereditaments consist wholly of lands, in their largest legal
senge, wherein they include not only the face of the earth, but every
other object “of sense adjoining thereto, and subsisting either above
OF beneath it..ececececccccscccceccrcnecssseccnnscssccassanses.17-18
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OF INCORPORFAL HEREDITAMENTS,
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1. Incorporeal heréditaments are rights issuing out of things corporeal,
or concerning, or annexed to, or exercisable within the same........ 20

2. Incorporeal hereditaments are, 1. Advowsons. 2. Tithes. 3. Commons.

4, Ways. 5. Offices. 6. Dignities. 7. Franchises. 8. Corodies or
pensions. 9. Annuities. 10. Rents..... cecenancane [N 2141

‘8. An advowson is a right of presentation to an ecclesiastical benefice,

‘either appendant or in gross. This may be, 1. Presentative. 2. Col-
lative. 3. Donative .................. Ceeieeecetietiieananaaas 21-23

4. Tithes are the tenth part of the increase yearly arising from the profits

‘and stock of lands, and the personal industry of mankind. These,

by the ancient and positive law of the land, are due of common right

to the parson, or (by endowment) to the vicar, unless specially dis-

charged, 1. By real composition. 2. By preseription, either de modo
decimands, or de non decimando. ..........covieieiinnreenanennn 24-31

5. Common is a profit which a man hath in the lands of another, being,

1. Common of pasture, which is either appendant, appurtenant, be-

cause of vicinage, or in gross. 2. Common of piscary. 3. Common

of turbary. 4. Common of estovers, or botes......... Ceeceneonan 32-35
6. Ways are a right of passing over another man’s ground........ ceves 35
7. Offices are the right to exercise a public or private employment...... 36

8. For dignities, which are titles of honor, see Book I, c. 12.
9. Franchises are a royal privilege, or branch of the king’s prerogative,

subsisting in the hands of a subject...... ceeens Ceetiteaeiiaaaas 37
10. Corodies are allotments for one’s sustenance, which may be converted

into pensions. (See Book I, €. 8.).....coveviuiiiiiiiernnnnnns 40
11. An apnuity is a yearly sum of money, charged upon the persom, and

not upon the lands, of the grantor........ ceessesecsenns . ]

12. Rents are a certain profit issuing yearly out of lands and tenements,
and are reducible to, 1. Rent-service. 2. Rent-charge. 3. Rent-seck

Y 3 ]

CHAPTER IV.
OF THE FEUDAL SYSTEM.
1. The doectrine of tenures is derived from the feudal law, which was
planted in Europe by its northern conquerors, at the dissolution of
the Roman empire........ceevieeeeensiecnncaresrsansscaannnss 44-45
2. Pure and proper feuds were parcels of land, allotted by a chlef to his
followers, to be held on the condition of personally rendering due
military service to their lord...........ccoceeieiiiiaiiiai., cee. 45
8. These were granted by investiture; were held under the bdnd of fealty;
were inheritable only by .descendants; and eould not be transferred
without the mutual consent of the lord and vassal...eeseeceees..58-87
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Improper feuds were derived from the other, but differed from them
in their original, their services and renders, their descent, and other
CircUmstances. . ..ccoeeesene sovvecccnnen ceetes coensenas « seessss O8
The lands of England were converted mto feuds, of the improper kind,
soon after the Norman Conquest, which gave rise to the grand maxim
of tenure, viz., that all lands in the kingdom are holden, mediately
or immediately, of the King...eeeeveerrecieeeracereesnnncensss 48-53

CHAPTER V.
OF THE ANCIENT ENGLISH TENURES.

The distinction of tenures consisted in the nature of their services, as,
1. Chivalry, or knight service, where the service was free, but uncer-
tain. 2. Free socage, where the service was free, and certain. 3.
Pure villcinage, where the service was base, and uncertain. 4. Privi-
leged vﬂlelnage, or v111em socnge, where the service was base, but

The most universal ancient tenure was that in chivalry, or by kunight
service, in which the tenant of every knight’s fee was bound, if called
upon, to attend his lord to the wars. This was granted by livery,
and perfected by homage and fealty, which usually drew after them
suit of court...... ceerneens Ceeeheiareiiaae Cereeee i, é2

The other fruits and consequences of the tenure by knight service were,

1. Aid. 2. Relief. 3. Primer seisin. 4. Wardship. 5. Marriage.

6. Fines upon. alienation. 7. Escheat.............cccovvieiaa... 63-72
Grand serjeanty differed from chivalry principally in its render or ser-

vice, and not in its fruits and consequences............ooivuue... . 13
The personal service in chivalry was at length gradually changed into

pecuniary assessments, which were called scutage or escuage........ 74

Theso military tenures (except the services of grand serjeanty) were,
at the restoration of King Charles, totally abolished, and reduced to
free socage, by act of parliament......ovveeieseseeccacecceneacas 77

. CHAPTER VL
OF THE MODERN ENGLISH TENURES.

Free socage is a tenure by any free, certain, and determinate service.. 78
This tenure, the relic of Saxon liberty, includes petit serjeanty, tenure

in burgage, and gavelkind............... ceetececanns teerrneaans 81
Free socage lands partake strongly of the feudal nature, as well as

those in chivalry, being holden, subject to some service, at the least,

to fealty and suit of court; subject to relief, to wardship, and to

escheat, but not to marriage; subject also formerly to aids, primer

seisin, and fines for alienation................ eereeeiiean 86-89
Pure villeinage was a precarious and slavish tenure, at the absolute will

of ‘the lord, upon uncertain services of the basest nature............ 93
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§. From hence, by tacit consent or encroachment, have arisen the modern
copyholds, or tenure by copy of court roll, in which lands may be
still held at the (nominal) will of the lord (but regulated) according

to the custom of the manor...... cheeeeetseneonsentnennn ceeeennn

6. These are subject, like socage lands, to services, relief, and escheat,
and also to heriots, wardship, and fines upon descent and alienation..

7. Privileged villeinage, or villein socage, is an exalted species of copy-
hold tenure, upon base, but certain, services, subsisting only in the
ancient demesnes of the crown, whence the tenure is denominated the
tenure in ancient demesne............ crececesssescscssasnnaneens

8. These copyholds of ancient demesne have divers immunities annexed
to their tenure, but are still held by copy of court roll, according to
the custom of the manor, though not at the will of the lord........
Frankalmoigne is a tenure by spiritual services at large, whereby many
ecclesiastical and eleemosynary corporations now hold their lands and
tenements, being of a nature distinet from tenure by divine service
in certain ceveeeeriiiianennn O N cecsscacccnces

©

CHAPTER VIL
OF FREEHOLD ESTATES OF INHERITANCE.

1. Estates in lands, tenements, and hereditaments are such interest as the

tenant hath therein, to ascertain which, may be considered, 1. The

quantity of interest. 2. The time of enjoyment. 3. The number

97

99

100

101

and connections of the tenants..... tecescsecscressenenan v....103-179

2. Estates, with respect to their quantity of interest, or duration, are either
freehold, or less than freehold...........c.ovvunnnns cresecenanann
3. A freehold estate in lands, is such as is created by livery of seisin at
common law, or, in tenements of an incorporeal nature, by what is
equivalent thereto ............. Ceeeiiceaesiesanaenan sesectannne
4, Freehold estates are either estates of inheritance, or not of inheritance,
viz., for life only; and inheritances are, 1. Absolute, or fee simple.
2. Limited fees ......ccveeiiniiininiiiienninnannne ceerenanns .e
5. Tenant in fee simple is he that hath lands, tenements, or heredita-
ments, to hold to him and his heirs forever.......................
6. Limited fees are, 1. Qualified, or base, fees. 2. Fees conditional at
the common law........ cetesteeseccstetteencncnetatansnnnns
7. Qualified, or base, fees are those which, having a qualification subjoined
thereto, are liable to be defeated when that qualification is at an end.
8. Conditional fees, at the common law, were such as were granted to the
donee, and the heirs of his body, in exclusion of collateral heirs.....
9. These were held to be fees, granted on condition that the donee had
issue of his body, which condition being once performed by the birth
of issue, the donee might immediately alien the land; but, the stat-
ute de donis being made to prevent such alienation, thereupon from
the division of the fee (by conmstruction of this statute) into a par-
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ticular estate and a reversion, the conditional fees began to be called

fees-tail ...... P F A § & £ § §]
10. All tenements real, or savoring of the realty, are subject to entails.... 113
11. Estates-tail may be, 1. General, or special. 2. Male, or female. 3.

Given in frank-marriage..........c0veeennn creesene tesenaaeen 113-115
12. Incident to estates-tail are, 1. Waste. 2. Dower. 3. Curtesy. 4. Bar,
by fine, recovery, or lineal warranty with assets............... ... 115

13. Estates-tail are now, by many statutes and resolutions of the courts,
almost brought back to the state of conditional fees at the common

JaW tieeiieiieceioeninanenas teecssenassananas ceecscsnsaceaases 117

CHAPTER VIIT.
OF FREEHOLDS, NOT OF INHERITANCE.

1. Froeeholds, not of inheritance, or for life only, are, 1. Conventional,
or created by the act of the parties. 2. Legal, or created by opera-
HOm Of LAW.eeueneereeeennneenesecssenssneesenssennansasneesenss 120
2. Conventional estates for life are created by an express grant for term
of one’s own life, or pur auter vie; or by a general grant, without
expressing any term at all......... N ceeceeseese 120
3. Incident to this, and all other estates for life, are estovers, and emble-
ments; and to estates pur auter vie general occupancy was also inei-
dent, as special occupancy still is, if cestuy que vie survives the tenant 122
4. Legal estates for life are, 1. Tenancy in tail, after possibility of issue
extinet. 2. Tenancy by the curtesy of England. 8. Tenancy in
dOWer ......cevvinecneneanans Ceresaes Ceeeteieireaetanananas 124-128
§. Tenancy in tail, after possibility of issue extinet, is where an estate is
given in special tail, and, before issue had, a person dies from whose
body the issue was to spring; whereupon the tenant (if surviving)

becomes tenant in tail, after possibility of issue extinct......... .o 124
6. This estate partakes both of the incidents to an estate-tail, and those
of an estate for life..... Ceeetetttetectnentntnssatntanans ceees 125

7. Tenancy by the curtesy of England is where a man’s wife is seised of
an estate of inheritance, and he by her has issue, born alive, which
was capable of inheriting her estate, in which case he shall, upon her
death, hold the tenements for his own life, as tenant by the curtesy.. 126
8. Tenancy in dower is where a woman’s husband- is seised of an estate
of inheritance, of which her issue might by any possibility have been
heir, and the husband dies; the woman is hereupon entitled to dower,
or one third part of the lands and tenements, to hold for her natural

life ............ Ceeereerienanes Geeetestessanasaen ceesesecnenne 128
9. Dower is either by the common law; by special custom; ad ostium
ecclesie; OT, €T GSSENSU PAITI8. .. .vieennnannnann eeieeeeiiens 132-133

10, Dower may be forfeited, or barred, partlcularly by an estate in jointure 136
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CHAPTER IX.

OF ESTATES, LESS THAN FREEHOLD.
‘[References are to star paging.]
1. Estates less than freehold are, 1. Estates for years. 2. Estates at
will. 3. Estates at sufferance............ Ceeiaserar e, 140-150
8. An estate for years is where a man, seised of lands and tenements,
letteth them to another for a certain period of time, which transfers
the interest of the term, and the lessee enters thereon, which gives

him possession of the term, but not legal seisin of the land........ 140
8. Incident to this estate are estovers, and also emblements, if it deter-

mines before the full end of the ferm...........couiveveensn. 144-145
4. An estate at will is where lands are let by one man to another to hold

at the will of both parties, and the lessee enters thereon............ 145
5. Copyholds are estates held at the will of the lord (regulated) accord-

ing to the custom of the manor......... Ceeeeireieereaetitetaans 147

6. An estate at sufferance is where one comes into possession of land by -
lawful title, but keeps it afterwards without any title at all....... 150

CHAPTER X.
OF ESTATES UPON CONDITION.

1. Estates (whether freehold or otherwise) may also be held upon condi-
tion, in which case their existence depends on the happening, or not
happening, of some uncertain event........ Gesesscecenanians ceee. 152

2. These estates are, 1. On condition implied. 2. On condmon expressed.

3. Estates in gage. 4. Estates by statute, merchant or staple. 5.
Estates by elegit....... et eiieeeaa, e rieeeeenneaaae, cee. 152

8. Estates on condition implied are where a grant of an estate has, from

its essence and constitution, a condition inseparably annexed to it,

though none be expressed in words............o.vvveiininernnnn. 152
4. Estates on condition expressed are where an express qualification or
provision is annexed to the grant of an estate..................e. 154

6. On the performance of these conditions either expressed or implied
(if precedent) the estate may be vested or enlarged; or, on the
breach of them (if subsequent) an estate already vested may be
defeated .......... [ sesecsessreasnsanen ceseenas....154-155
6. Estates in gage, tn vadio, or in pledge, are estates granted as a secunty
for money lent, being, 1. In vivo vadio, or living gage, where the
profits of land are granted till a debt be paid, upon which payment
the grantor’s estate will revive. 2. In mortuo vadio, in dead, or
mort gage, where an estate is granted, on condition to be void at a
day certain, if the grantor then repays the money borrowed, on fail-
ure of which, the estate becomes absolutely dead to the grantor..... 157
7. Estates by statute merchant, or statute staple, are also estates con-
veyed to credltors, in pursuance of certain statutes, till their proﬁts '
shall discharge the debt.............. Cetereeananens ceesesesceses 160
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8. Estates by elegit are where, in consequence of a judicial writ so ealled,
lands are delivered by the sheriff to a plaintiff, till their profits shall
satisfy a debt adjudged to be due by laW...coveesacseocecscoaess 161

CHAPTER XL
OF ESTATES IN POSSESSION, REMAINDER, AND REVERSION.

1. Estates, with respect to their time of enjoyment, are either in imme-
diate possession or in expectancy, which estates in expectancy are
created at the same time, and are parcel of the same estates as those
upon which they are expectant. These are, 1. Remainders. 2. Re-

versions ...... Geeetteseacetanrantaesettstetenaaneraseenorarnns 163
8. A remainder is an estate limited to take effect, and be enjoyed, after
another particular estate is determined.........i.......... ceeeees 164

8. Therefore, 1. There must be a precedent pamcular estate, in order to
support a remainder. 2. The remainder must pass out of the grantor
‘at the creation of the particular estate. 3. The remainder must vest
in the grantee during the continuance, or at the determination, of the
particular estate ........ccciciieiiiiriiiciatonntoronartanenen 165-168
4. Remainders are, 1. Vested, where the estate is ﬁxed to remain to a
certain person after the particular estate is spent. 2. Contingent,
where the estate is limited to take effect, either to an uncertain person
or upon an uncertain evert.........ccoce0neeenes Cesesensnian 168-169
-§. An executory devise is such a' disposition-of lamnds, by will, that an
estate shall not vest thereby at the death of the devisor, but only
upon some future contingency, and without any precedent particular
estate to support it........ tesesseietecenasanaeas e ceeeness 172
6. A reversion is the residue of an estate left in the grantor, to com-
menee in possession after the determination of some particular estate .
granted, to which are incident fealty, and remt......... [P 176
7. Where two estates, the one less, the other greater, the one in possession,
the other in expectancy, meet together in one and the same person,
and in one and the same right, the less is merged in the greater.... 177

v

CHAPTER XII.
OF ESTATES IN SEVERALTY, JOINT TENANCY, COPARCENARY, AND COMMON.

1. Estate, with respect to the number and connections of their tenants,
may be held, 1. In severalty. 2. In joint temancy. 3. In coparcen-

ary. 4. Jo COMMON. . ..ccueruecrsnctnceessoosssoocsscsscsssssnnes 179
2. An estate in severalty is where one tenant holds it in his own sole
right, without any other person being joined with him..... ceeeeaaan 179

3. An estate .in joint.tenancy .is. where an estate is granted to two or
more persons; in which case the law construes them to be joint ten- '}
.ants, unless the words of the grant expressly execlude such con-
SPUGtiOn ..v.eeceesircitictiitaiittetccctitsscnnessennnsennnss 180
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4, Joint tenants have a unity of interest, of title, of time, and of pos-
session; they are seised per my et per tout, and therefore upon the

decease of one joint-tenant, the whole interest remains to the survivor 182

5

by

Joint tenancy may be dissolved by destroying one of its four constitu-

ent unities ... ..iieeiienennn eeesesiatasescansaaann cesaes eess. 1835

6. An estate in coparcenary is where an estate of inheritance descends
from the ancestor to two or more persons, who are called parceners,

and all together make but ome heir..........ccoiiiiiiiiiiiiinnns 187

7. Parceners have a unity of interest, title, and possession, but are only
seised per my, and not per tout, wherefore there is mo survivorship

AMONDZ PAICENETB . .veevosroroontsosncaassanss Ceteesesecssenenses 188
8. Incident to this estate is the law of hotchpot........ Ceeeeiene ees.. 190

9. Coparcenary may also be dissolved, by destroying any of its three con-

stituent unities ....vviieiriiiiii ittt it i ittt ei e i e 191

10. An estate in common is where two or more persons hold lands, possibly
by distinet titles, and for distinet interests, but by unity of posses-

sion, because none knoweth his own severalty........... cessaesces 191

11. Tenants in common have therefore a unity of possession (without sur-
vivorship, being seised per my, and not per tout); but no necessary

unity of title, time or interest...........ciiiiiiiiiiiiierrnnee.. . 101

12. This estate may be created, 1.. By dlssolvmg the constituent unities
of the two former. 2. By express limitation in a grant, and may be
destroyed, 1. By uniting the several titles in one tenant. 2. By par-

£ition Of the 180d. eseenesererneeseresnctocassssensssocesssasss 195

CHAPTER XIIL
OF THE TITLE TO THINGS REAL, IN GENERAL.

1. A tftle to things real is the means whereby a man cometh to the just

possession of his property........... ceeecarenns tesectertsanseans 195

2. Herein may be considered, 1. A mere or naked possession. 2. The
right of possession, which is, 1st, an apparent, 2d, an actual, right.

3. The mere right of property. 4. The conjunction of actual pos-

session with both these rights, which constitutes & perfect title..,195-199

CHAPTER XIV.
OF TITLE BY DESCENT.
1. The title to things real may be reciprocally acquired or lost, 1. By

descent. 2. By purchase .....cccoeoveeeececnnnn teeetesateeraans 200

2. Descent is the means whereby a man, on the death of his ancestor,
acquires a title to his estate, in right of representation, as his heir

8L IAW .....icencercncttccncincesensnnnnn R 1) §

8. To understand the doctrine of descents, we must form a clear notion
of consanguinity, which is the connection or relation of persons de-
- seended from the same stock or common ancestor, and it is, 1. Lineal,
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where osne of the kinsmen is lineally descended from the other. .
Collateral, where they are lineally descended, not onme from the other,
but both from the same common 8ncCeStOr....ceeosseersevecsss .203-204
4. The rules of descent, or canons of inheritance, observed by the laws
of England, are these:
L Inheritances shall lineally descend to the issue of the person
last actually seised, s infinitum, but shall never lineally
ascend ...iieeeennnn teseseacsacesaectecssecsarasnnassass 208
II. The male issue shall be admitted before the female.......... 212
IIX. Where there are two or more males in equal degree, the eldest
only shall inherit, but the females all together........... . 214
IV. The lineal descendants, in infinstum, of any person deceased
shall represent their ancestor, that is, shall stand in the same
place as the person himself would have done, had he been
living ..... O 3 {
V. On failure of lineal descendants, or issue, of the person last
seized, the inheritance shall descend to the blood of the first
purchaser; subject to the three preceding rules, to evidence
which blood, the two following rules are established........ 220
VI. The collateral heir of the person last seised must be his next
collateral kinsman, of the whole blood...... cesestesseana.. 224
VII. In collateral inheritances, the male stocks shall be preferred to
the female, that is, kindred derived from the blood of the
male ancestors shall be admitted before those from the blood
of the female, unless where the lands have, in fact, descended
from a female...ccoeeerrencnccccacrscnscassccsanceneass 324

CHAPTER XV.
OF TITLE BY PURCHASE, AND FIRST, BY ESCHEAT.

1. Purchase, or perquisition, is the possession of an estate which a man
hath by his own act or agreement, and not by the mere act of law,
or descent from any of his ancestors. This includes, 1. Escheat.
2. Occupancy. 3. Prescription. 4. Forfeiture. 5. Alienation...241-244
2. Escheat is where, upon deficiency of the tenant’s inheritable blood,
the estate falls to the lord of the fee.......covveeeeeecaneeennnnn. 244
3. Inberitable blood is wanting to, 1. Such as are not related to the person
last seised. 2. His maternal relations in paternal inheritances, and
vice versa. 3. His kindred of the half blood. 4. Monsters. 5. Bas-
tards. 6. Aliens, and their issue. 7. Persons attainted of treason
or felony. 8. Papists, in respect of themselves only, by the statute
JAW ..eceoccssccesscrenassccscsccosascenaassnancsoneessess 246257

-
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CHAPTER XVI.

OF TITLE BY OCCUPANCY.
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1. Occupancy is the taking possession of those things, which before had

10 OWNET ...vvvunns Ceseeeanans D -1 £ ]
8. Thus, at the common law, where tenant pur auter vie died during the

life of cestuy que vie, he who could first enter might lawfully retain

the possession, unless by the original grant the heir was made a special

OCCUPANE +evreverncnnnnnonns R -1
8. The law of derelictions and alluvions has narrowed the title by ocecu-

23 T P ] ) §
.

CHAPTER XVII.
OF TITLE BY PRESCRIPTION.

1, Prescription (as distinguished from custom) is a personal immemorial
usage of enjoying a right in some incorporeal hereditament by &
man, and either his ancestors or those whose estate of inheritance
he hath, of which the first is called preseribing in his ancestors, the
latter in a que estate......ovennn.n.t, teseesssesassascensssess 263

CHAPTER XVIIL
OF TITLE BY FORFEITURE.

1. Forfeiture is a punishment annexed by law to some illegal act, or
negligence, in the owner of things real, whereby the estate is trans-
ferred to another, who is usually the party injured......... {1

2. Forfeitures are -occasioned, 1. By crimes. 2. By alienation, contrary
to law. 3. By lapse. 4. By simony. §. By nonperformance of con-
ditions. 6. By waste. 7. By breach of copyhold customs. 8. By
bankruptey ..... et esecenens cesenienn teraeiaans ceereaes 267

8. Forfeitures for crimes, or misdemeanors, are for, 1. Treason. 2. Fel-
ony. 3. Misprision of treason. 4. Premunire. 5. Assaults on a -
judge, and batteries, sitting the courts. 6. Popish recusancy, ete.... 267

4, Alienations, or conveyances, which induce a forfeiture, are, 1. Those
in mortmain, made to corporations contrary to the statute law. 2.
Those made to aliens. 3. Those made by particular tenants, when
larger than their estates will warrant....... eanens ceeeeness..268-274

5. Lapse is a forfeiture of the right of presentation to a vacant church,
by neglect of the patron to present within six calendar months..... 276

6. Simony is the corrupt prescentation of anyone io an ecclesiastical bene-
fice, whereby that turn becomes forfeited to the erown............ 278

7. For forfeiture by nonperformance of conditions, see c. 10,

8. Waste is a spoil, .ar. destruction, in any .carpareal hereditaments, to the

prejudice of him that hath the inheritance........................ 281
9. Copyhold estates may bave also other peculiar causes of forfeiture,
according to the custom of the manor..... 4. 7
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10. Bankruptcy is the act of becoming a bankrupt, that is, a trader who
secretes himself, or does certain other acts, tending to defraud his -
‘ereditors. (See ¢. 22)...... e . 285

11. By bankruptcy all the estates of the bankmpt are transferred to the
assignees of" his commissioners, to be sold for the benefit of his ered-

L 1

CHAPTER XIX.
OF TITLE BY ALIENATION.

1. Alienation, conveyance, or purchase in its more limited sense, is a
means of transferring real estates, wherein they are voluntarily re-

signed by one man, and accepted by another...................... 287
2. This formerly could not be done by a tenant, without license from his
lord, nor by a lord, without attornment of his tenant.............. 287

3. All persons are capable of purchasing, and all that are in possession
of any estates are capable of conveying them, unless under peculiar
disabilities by law, as being attainted, non compotes, infants, under
duress, feme coverts, aliens, or papists............. Ceeeeiaeaes 288-293
4. Alienations are made by common assurances, which are, 1. By deed,
or matter in pais. 2. By matter of record. 3. By special custom.
4. By devise ..ccceeeercecietiiiioccticcinccscsinncasaonas..203-294

'CHAPTER XX.
OF ALIENATION BY DEED.

1. In assurances by deed may be conmsidered, 1. Its general nature. 2.
Its several Species ........ccviuiieiniiininninnnreenncecnnnenannn 295
2. A deed, in general, ‘is the solemn act of the parties, being, usually,
a writing sealed and delivered, and it may be, 1. A deed indented,
or indenture. 2. A deed poll...... S 295-296
3. The requisites of a deed are, 1. Sufficient parties, and proper subject
matter. 2. A good and sufficient consideration. 3. Writing on
paper, or parchment, duly stamped. 4. Legal and orderly parts
which are usually, 1st, the premises; 2d, the habendum; 3d, the ten-
endum; 4th, the reddendum; 5th, the conditions; 6th, the warranty
(which is either lineal or collateral); 7th, the covenants; 8th, the
conclugion (which includes the date). 5. Reading it, if desired. 6.
Sealing, and, in many cases, signing it also. 7. Delivery. 8. At-
£ 02121 371 RN 296-307
4. A deed may be avoided, 1. By the want of any of the requisites before
mentioned. 2. By subsequent matter, as, 1st, rasure, or alteration;
24, defacirg its seal; 3d, canceling it; 4th, disagreement of those

whose consent is necessary; 5th, judgment of a court of justice..... 308
5. Of the several species of deeds, some serve to convey real property,
some only to charge and discharge it........ Ceeseeads Ceeeeeeanann 309
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Deeds which serve to convey real property, or conveyances, are either
by common law or by statute. And, of conveyances by common law,
some are original or primary, others derivative or secondary........

Original conveyances, are, 1. Feoffments. 2. Gifts. 3. Grants. 4.
Leases. 5. Exchanges. 6. Partitions. Derivative are, 7. Releases.
8. Confirmations. 9. Surrenders. 10. Assignments. 11. Defeasances

A feoffment is the trausfer of any corporeal hereditament to another,
perfected by livery of seisin, or delivery of bodily possession from
the feoffor to the feoffee; without which no freehold estate therein
can be created at common 1awW.......ociiiiiiiiiiiannns cesreaens

A gift is properly the conveyance of lands in tail........ Ceeeaee ..

A grant is the regular method, by common law, of conveying incor-
poreal hereditaments .............. Ceeeaees Ceeienes sesrcnsons

A lease is the demise, granting, or letting to farm of any tenement,

809

310

310
316

usually for a less term than the lessor hath therein; yet sometimes -

possibly for a greater, according to the regulations of the restraining
and enabling statutes ..........c.ciiiiiiiiiiiiiiiiiiii it
An cxchange is thé mutual conveyance of equal interests, the ome in
consideration of the other.............cccoiiiiiiiiiiiiiiiiaa, o
A partition is the division of an estate held in joint temancy, in copar-
cenary, or in common, between the respective tenants, so that each
may hold his distinet part in severalty.....................00..n
A release is the discharge or conveyance of a man’s right, in lands
and tenements, to another that hath some former estate in possession
therein ....ovvriiiiiiiniiiiiiiiiieiacronoecerecrrnsonnenecenas

. A confirmation is the conveyance of an estate or right in esse, whereby
. 325

a voidable cstate is made sure, or a particular estate is increased .
A surrender is the yielding up of an estate for life, or years, to him
that hath the immediate remainder or reversion, wherein the par-
ticular cstate may merge............ Ceteteieteattcaaieriaianans
An assignment is the transfer, or making over to another, of the whole
right one has in any estate, but usually in a lease for life or years..

A defeasance is a collateral deed, made at the same time with the

original conveyance, containing some condition upon which the estate
may be defeated..... Geeencnsetenetatctcesentettasantatssaaasns
Conveyances by statute depend much on the doctrine of uses and
trusts, which are & confidence reposed in the terre tenant, or tenant
of the land, that he shall permit the profits to be enjoyed, according
to the directions of cestuy que use, or cestuy que trust............

20. The statute of uses, having transferred all uses into actual possession

(or, rather, having drawn the posscssion to the use), has given birth
to divers other species of conveyance: 1. A covenant to stand seised
to use. 2. A bargain and sale, enrolled. 3. A lease and release.
4. A deed to lead or declare the use of other more direct conveyances.
5. A revocation of uses, being the cxecution of a power, reserved
at the creation of the use, of recalling at a future time the use or

317

323

323

324

326

327

327
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estate so creating. All which owe their present operation principally

to the statute of uses.........cceeun... IR Ceereeiaeaa 337-339
21. Deeds which do not convey, but only charge real property, and dis-

charge it, are, 1. Obhgatlons 2. Recogmzances 3. Defeasances

Upon both ...iveeeseeccecnccesestctscctcacescsccasossenneess.340-342

CHAPTER XXIL
OF ALIENATION BY MATTER OF RECORD.

1. Assurances by matter of record are where the sanction of some court
of record is called in to substantiate and witness the transfer of real
property. These are, 1. Private acts of parliament. 2. The king’s
grants. 3. Fines. 4. Common recoveries ........... cenenens cee.. 344
3. Private acts of parliament are a species of assurances, calculated to
give (by the transcendent authority of parliament) such reasonable
powers or relief, as are beyond the reach of the ordinary course of
law ..... tecesesenticane Ceeseteaneaas teresiisetsatanenceesanes 344
8. The king’s grants, contained in charters or letters patent, are all en-
tered on record, for the dignity of the royal person, and security of
t  the royal revenue ...... Geessesestiinttensasanas creresseniantons 346
4. A fine (sometimes said to be a feoffment of record) is an amicable
composition and agreement of an actual or fictitious suit, whereby
the estate in qnestion is acknowledged to be the right of one of the
parties ................ Gesceserssesesrrcsrsasanssessceresaann 348
5. The parts of a fine are, 1. The writ of covenant. 2. The license to
agree. 3. The concord. 4. The mote. 5. The foot. To which the
statute hath added, 6. Proclamations.......coceeeveensensass..350-352
6. Fines are of four kinds: 1. Sur cognizance de droit, come ceo que il
ad de son done. 2, Sur cagnizance de droit tantum. 3. Sur con-
cessit. 4. Sur done, grant, et render; which is a double fine........ 353
1. The force and effect of fines (when levied by such as have themselves
any interest in the estate) are to assure the lands in question to
the cognizee, by barring the respective rights of parties, privies, and
Btrangers .............. teeerecttiesarctareteananans tereaean eeiee 304
8. A common recovery is by an actual or fictitious suit or action for land,
brought against the tenant of the freehold, who thereupon vouches
another, who undertakes to warrant the tenant’s title, but, upon such
vouchee’s making default, the land is recovered by judgment at law
against the tenant, who, in return, obtains judgment against the
vouchee to recover lands of equal value in recompense........... 357-359
9. The force and effect of & recovery are to assure lands to the recoverer,
by barring estates-tail, and al]l remainders and reversions expectant
thereon, provided the tenant in tail either suffers, or is vouched in,
such recovery ...........ciiiiiiiiiiiiiiiiieiiie cecesscisesss 361
10. The uses of a fine or recovery may be directed by, 1. Deeds to lead such
uses, which are made previous to the levying or, suffering them. 2.
Deeds to declare the uses, which are made subsequent.....ccee0ee... 363
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exvi BLACKSTONE’S ANALYSIS OF THE -COMMENTARIES,

CHAPTER XXII.

OF ALIENATION BY SPECIAL CUSTOM.
[References are tb star paging.]

1. Assurances by special custom are confined to the transfer of copyhold

estates ............ O Ceeeeseseeriensanan ceess.. 365
2, This is effected’ by, 1. Surrender by theé - tenant into ‘the hands of the

lord to the use of another, according to the custom of the manor.

2. Presentment, by the temants or homage, of such surrender. 3.

Admittance of the surrenderee by the lord, according to the uses

expressed in such surrender ............ teceestarsasesrencsnns 368-370
8. Admittance may also be had upon original grants to the tenant from

the lord, and upon descents to the heir from the ancestor.......... 371

.-

CHAPTER XXIII.

OF ALIENATION BY DEVISE.

1. Devise is a disposition of lands and tenements, contained in tho last
will and testament of the oWner.........ceovveeeeenenennenannnss 378

2. This was not permitted by the common law, as it stood since the

Conquest, but was introduced by the statute law, under Henry VIII,

since made more universal by the statute of tenures under Charles

II, with the introduction of additional solemnities by the statute of
frauds and perjuries in the same reign..........c.c00euue.....8375-376

8. The construetion of all common assurances. should be, 1. Agreeable to

the intention. 2. To the words, of the parties. 3. Made upon the

entire deed. 4. Bearing strongest against the contractor. 5. Con-

- formable to law. 6. Rejecting the latter of two totally repugnant

clauses in a deed, and the former in a will. 7. Most favorable in
case of & devise.......eteviiieiitaieiitieeiirticnsnrenas.. 379-381

CHAPTER XXIV,
OF THINGS PFRSONAL.

1. Things personal are comprehended under the general name of chattels,
which include whatever wants either the duration or the immobility
attending things real....... teessecsrncens teserteaseriantaenenaee 384

2. In these are to be considered, 1. Their distribution. 2. The property
of them. 3. The title to that property.............. [ 384-387

3. As to the distribution of chattels, they are, 1. Chattels real. 2. Chat-
tels personal.......coovviviianninns feeetteceectecenoannanonanes 386

4. Chattels real are such quantities of interest in things immovable as -
are short of the duration of freeholds, being limited to a time certain,

beyond which they cannot subsist. (Seec. 9.)......ccvvvnnaa... . 386
5. Chattels personal are things movable, which may be transferred from
place to place, together with the person of the ownmer.............. 387

e
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CHAPTER XXV,

OF PROPERTY IN THINGS PERSONAL,
[References are to star paging.]

L Property in chattels personal is either in possession, or in action...... 889
2. Property in poesession, where a man has the actual enjoyment of the

thing, is, 1. Absolute. 2. Qualified......cc0oeeieveeecececceess.. 389
8. Absolute property is where a man has such an exclusive right in the

thing that it cannot cease to be his without his own act or default... 389
4. Qualified property is such as is not, in its nature, permanent, but may

sometimes subsist, and at other times not subsist........c......... 391
§. This may -arise, 1.. Where the subject is incapable of absolute owner-

ship. 2. From the peculiar circumstances of the owners........391-396
6. Property. in.action is where 8 man hath not the aetual occupation of

the thing, but only a right to it, arising upon some contract, and

recoverable by an action at 1aw........cicviineentececasssecens.. 396
7. The property of chattels personal is liable to remainders, expectant

on estates for life, to joint tenaney, and to tenancy in common.... 398

CHAPTER XXVI.
""" " 'OF TITLE T0 THINGS PEBSONAL BY OCCUPANCY. ,
L The title to things personal may be acquired or lost by, 1. Occupancy.
2. Prerogative. 3. Forfeiture. 4. Custom. 5. Succession. 6. Mar-
riage. 7, Judgment. 8. Gift, or gramnt. 9. Contract. 10. Bank-
ruptey. 11. Testament. 12. Administration.........eveeenennn... 400
2 Oecnpancy still gives the first occupant a right to those few tlnngs, '
which have no legal owner, or which are incapable of permanent
ownership. Such as, 1. Goods of alien enemies. 2. Things found.
blements 6. Things gained by messxon or, 7. By confumon 8.
Literary property...........................................400—407

CHAPTER XXVII.
OF TITLE BY PREROGATIVE, AND FORFEITURE.
L By prerogative is vested in the crown, or its grantees, the property of
the royal revenue (see Book I, c. 8); and also the property of all
game in the kingdom, with the right of pursuing and taking it....408-419
8. By forfeiture, for crimes and misdemeanors, the right of goods and
chattels may be transferred from one man to another, either in part
or totally . +{1}
mxspnsxon thereof. Fe]ony' e Excusable homlclde 4. Outlawry
for treason or felany 5. Flight. 6. Standing mute. 7. Assaults
ona Judge, and batteries, sitting the courts. 8. Premunire. 9. Pre-
tended prophecies. 10. Owling. 11. Residing abroad of artificers.
1. Cha.llengu to fight for debts at play........ccvveenennceescs. 421
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CHAPTER XXVIIL
OF TITLE BY CUSTOM.
[References are to star paging.]
1. By eustom, obtaining in particular places, a right may be acquired

in chattels; the most usual of which customs are those relating to, -

1. Heriots. 2. Mortuaries. 3. Heirlooms .......ceceveeccnccscnes
2. Heriots are either heriot service, which differs little from a rent; or
heriot custom, which is a customary tribute of goods and chattels,
payable to the lord of the fee on the decease of the owner of lands..
8. Mortuaries are a customary gift, due to the minister in many parishes,
on the death of his parishioners.........ecveuieeenuceennnes ceeene
4. Heirlooms are such personal chattels as descend by specla.l custom to
the heir, along with the inheritance of his ancestor.....ccoeeeneess

CHAPTER XXIX,
OF TITLE BY SUCCESSION, MARRIAGE, AND JUDGMENT.
1. By succession the right of chattels is vested in corporations aggregate;
and likewise in such corporations sole as are the heads and repre-

sentatives of bodies aggregate........ccvevvireiirienccecacinnenns
2. By marriage the chattels real and personal of the wife are vested in

422

422

425

427

430

the husband, in the same degree of property, and with the same

powers, a8 the wife when sole had over them, provided he reduces
them to possession..... saeesssessscceasessrnscsstocosnseannatas
8. The wife also acquires, by marriage, a property in her paraphernalia. .

433
435

4. By judgment, consequent on a suit at law, a man may, in some cases,

not only recover, but originally acquire, a right to personal property,
as, 1. To penalties recoverable by action popular. 2. To damages.

8. To cos8ts 0f BUIt.ceovueceecrccsoscssccsccssssscscscnassss436-439

CHAPTER XXX.
OF TITLE BY GIPT, GRANT, AND CONTRACT.
1. A gift, or grant, is a voluntary conveyance of a chattel personal in
possession, without any consideration or equivalent................
2. A contract is an agreement, upon sufficient consideration, to do or
not to do a particular thing; and, by such contract, any personal
'property (either in possession or in action) may be transferred...
3. Contracts may be either express or implied, either executed or executory
4, The consideration of contracts is, 1. A good consideration. 2. A valu-
able consideration, which is, 1. Do, ut des. 2. Facio, ut facias. 3.

440

. 442

443

Facio ut des. 4. Do, ut facias........ Cebectettiaencesnonans 444-445

5. The most usual species of personal contracts, are 1. Sale or exchange.
2. Bailment. 3. Hiring or borrowing. 4. Debt.. ceerensnsanns
6. Sale or exchange is a transmutation of property from one man to
another, in consideration of some recompense in value......co00enes
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[References are to star paging.]

7. Bailment is the delivery of goods in trust, upon a contract, express or
implied, that the trust shall be faithfully performed by the bailee... 451
8. Hiring or borrowing is a contract, whereby the possession of chattels
is transferred for a particular time, on condition that the identieal
goods (or, sometimes, their value) be restored at the time appointed,
together with (in case of hiring) a stipend or price for the use...... 453
9. This price, being calculated to answer the hazard, as well as incon-
venience of lending, gives birth to the doctrine of interest or usury
upon loans; and, consequently, to the doctrine of bottomry or re-
gpondentia, and insurance............ Cettvescctssesnnnnenes, 453464
10. Debt is any contract whereby a certain sum of money becomes due
to the creditor. This is, 1. A debt of record. 2. A debt upon special
contract. 3. A debt upon simple contract, which last includes paper
credit, or bills of exchange, and promissory notes.........es...464-470

CHAPTER XXXL
OF TITLE BY BANKRUPTCY.

1. Bankruptey (as defined in c. 18) is the act of becoming a bankrupt... 471
2. Herein may be considered, 1. Who may become a bankrupt. 2. The
acts whereby he may become a bankrupt. 3. The proceedings on a
commission of bankrupt. 4. How his property is transferred thereby 471
8. Persons of full age using the trade of merchandise, by buying and
selling, and seeking their livelihood thereby, are liable to become
bankrupts, for debts of a sufficient amount......... N 14}
4. A trader who endeavors to avoid his creditors, or evade their just de-
mands, by any of the ways specified in the several statutes of bank-
ruptey, doth thereby commit an act of bankruptey................ 478
8. The proceedings on a commission of bankrupt, so far as they affect the
bankrupt himself, are principally by, 1. Petition. 2. Commission.
3. Declaration of bankruptey. 4. Choice of assignees. 5. The bank-
rupt’s surrender. 6. His examination. 7. His discovery. 8. His cer-
tificate. 9. His allowance. 10. His indemnity........ ceeeen.. 479-485
6. The property of a bankrupt’s personal estate is, immediately upon the
act of bankruptcy, vested by construction of law in the assignees;
and they, when they have collected, distribute the whole by equal
dividends among all the creditors............ Cerereereasaass 485-488

CHAPTER XXXII
OF TITLE BY TESTAMENT, AND ADMINISTRATION.

1. Concerning testaments and administrations, considered jointly, are to
be observed, 1. Their original and antiquity. 2. Who may make a
testament. 3. Its nature and incidents. 4. What are executors and
administrators. 5. Their office and duty......ccoe0ceveevencecess 489
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